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I. Commentary 
 
Part 1 
Every police officer has had to struggle with the most important investigative question – 
do I have the “right guy”? In reality, the best way to answer that question is for the 
offender to tell you.  
 
The landmark case released by the Supreme Court of Canada in Hill v. 
Hamilton-Wentworth Regional Police Services Board (2007) does not directly relate to 
interrogation strategies but it emphasizes the need for a properly obtained confession in 
every investigation.1 The S.C.C. had previously acknowledged the benefits of a 
confession:  

(i) confessions are the best type of evidence that proves guilt beyond reasonable 
doubt, and 

(ii) confessions are the first step in offender rehabilitation and reintegration into 
society.  

 
Confessions are the best way to strike the fundamental balance inherent to every 
investigation: prevent wrongful prosecution while protecting the public. The best way to 
prove that you have the “right guy” is to elicit a proper, true confession. A confession 
settles the issue. 
 
Every profession includes the potential of, and consequences for, negligence. Policing is 
no different. Not all negligence is equal; there are varying degrees that are classified as 
either intentional or unintentional negligence. This sets the “accountability bar.” 
Consequences for intentional police negligence have always been covered by the 
Criminal Code. However, prior to the Hill case there was no consequence for 
investigative negligence. The Hill case now adds civil liability as a consequence for 
“investigative negligence.” 
 
In addition to creating the investigative negligence liability, the Hill case is significant for 
two other reasons: 
 

1. another “use of discretion” principle was added, building on those established in 
the landmark S.C.C. R. v. Beaudry (2007)2 decision, and 

                                                
1 Hill v. Hamilton-Wentworth Police (2007), 41 S.C.C.  
2 R. v. Beaudry, (2007), 1 S.C.R. 190, SCC 5. 



2. it created a point-of-reference for what does not constitute investigative 
negligence. 

 
PART 2 
Photo lineups are a major part of the Hill case. Parliament must codify photo lineups. 
There is no choice but to introduce legislation that instructs the police exactly how to 
conduct a photo lineup. Currently, all photo lineup laws emerge from case law. Most 
courts recommend the Saphonow procedures. But, recommendations are not enough. It is 
absurd that such an important investigative procedure is not governed by Statutory rules. 
How can the police be expected to follow proper photo lineup rules when Statutory rules 
are nonexistent? 
 

II. Circumstances 
 
This is a wrongful conviction case. An innocent person was investigated, arrested, tried, 
convicted, and finally acquitted after spending more than 20 months in jail for a crime he 
did not commit.  
  
The Hill investigation involved 10 robberies that occurred in Hamilton between 
December 16, 1994 and January 23, 1995. The modus operandi in all of the robberies 
was essentially the same. Eyewitnesses gave similar descriptions of the suspect in each 
case. The police relied on similarities in the modus operandi and eyewitness descriptions 
to conclude early on in the investigation that the same person had committed all the 
robberies. They labeled the perpetrator “the plastic bag robber.” 
  
The appellant, Jason George Hill, became a suspect in the course of the investigation. 
The police released his photo to the media, and later conducted a photo lineup consisting 
of the aboriginal suspect Hill and 11 similar-looking Caucasian males. On January 27, 
1995, the police arrested Hill and charged him with 10 counts of robbery. The evidence 
against him at that point included:  

1. a Crime Stoppers tip;  
2. identification by a police officer based on a surveillance photo; 
3. several eyewitness identifications (“some tentative, others more solid”);  
4. a “potential sighting” of Hill near the site of a robbery by a police officer; 
5. eyewitness evidence that the robber appeared to be aboriginal (Hill was 

aboriginal); and  
6. the belief of the police that a single person committed all 10 robberies.  

 
At the time of the arrest, the police had “potentially exculpatory evidence.” Specifically, 
an anonymous Crime Stoppers tip received on January 25, 1995 suggesting that two 
Hispanic men (“Frank” and “Pedro”) committed the robberies. As time passed, other 
exculpatory evidence surfaced, including: 

1. Two similar robberies occurred while Hill was in custody.  
2. The descriptions of the robber and the modus operandi were similar to the 

original robberies, except for the presence of a threat of a gun in the last two 
robberies.  



3. The police received a second Crime Stoppers tip implicating “Frank.” The tip 
indicated that “Frank” looked similar to Jason George Hill and that “Frank” was 
laughing because Hill was being held responsible for robberies that Frank had 
committed.  

4. The police detective investigating the last two robberies received information 
from another officer that a Frank Sotomayer “could be the robber.”  The detective 
gathered evidence and information that incriminated Sotomayer. Sotomayer and 
Hill looked very much alike – evidence tending to corroborate the credibility of 
the  Crime Stoppers tip implicating “Frank” and that photos from the first 
robberies seemed to look more like Sotomayer than Hill. 

 
Information from the investigation of the later robberies was conveyed to the detective 
supervising the investigation of the earlier robberies. Two of the charges against Hill 
were dropped in response to this new evidence. The police concluded that Sotomayer, not 
Hill, had committed those robberies. However, the police did not drop all of the charges.  
  
Proceedings against Hill in relation to the remaining eight charges began. Two charges 
were withdrawn by the Crown during the preliminary inquiry because a witness testified 
that Hill was not the person who robbed her. Five more charges were withdrawn by the 
Assistant Crown Attorney assigned to prosecute at trial. A single charge remained, and 
the Crown decided to proceed based on this charge, largely because two eyewitnesses, 
both bank tellers, “remained steadfast” in their identifications of Hill. 
  
Hill stood trial and was found guilty of robbery. He successfully appealed the conviction 
based on errors of law made by the trial judge. His appeal was allowed and a new trial 
was ordered. Hill was ultimately acquitted of all charges of robbery. 
  
Summary 
Hill first became involved in the investigation as a suspect in January of 1995 and 
remained involved in various aspects of the justice system as a suspect, an accused, and a 
convicted person, until December of 1999. Within this period, he was imprisoned for 
various periods totaling more than 20 months, although not continuously.  
 
Hill brought civil actions against the police (the Hamilton-Wentworth Regional Police 
Services Board and a number of individual officers) and the Crown prosecutors involved 
in his preliminary inquiry and trial. The actions against some of the individual officers 
and all of the Crown prosecutors were discontinued before trial. The action against the 
remaining defendants was brought on the basis of negligence, malicious prosecution, and 
breach of rights protected by the Canadian Charter of Rights and Freedoms. The appeal 
to the S.C.C. concerned the negligence claim.  
  
Hill alleged that the police investigation was negligent in a number of ways. He attacked 
the identifications by the two bank tellers on the grounds that they were interviewed 
together (not separately, as non-mandatory guidelines suggested) with a newspaper photo 
identifying Hill as the suspect on their desks, the actual witness interview methods, and 
the way a photo lineup was administered.  
 



Additionally, Hill alleged that the police failed to adequately re-investigate the robberies 
when new evidence emerged that cast doubt on his initial arrest. 
  
 

III. Trial 
 
The Ontario Superior Court of Justice held that the police were not liable in negligence.3 
The trial judge ruled that: 

1. The conduct of the police did not breach the standard of care of a reasonably 
competent professional in like circumstances; 

2. The police had acted in the frenzy of the moment, in circumstances where there 
was no recognized police procedure at the time, and it would be “facile hindsight” 
to conclude that they were negligent. 

 
The trial judge expressed considerable sympathy for Hill and found frailties in the police 
evidence. Nevertheless, he concluded that the standard of care that would be expected of 
the reasonable officer at that time was met.  
  

IV. Ontario Court of Appeal 
 

Hill appealed. The Ontario Court of Appeal unanimously ruled that “there is a tort of 
negligent investigation (in Canadian law) and that the appropriate standard of care is the 
reasonable officer in like circumstances, subject to qualification at the point of arrest 
when the standard of care is tied to the standard of reasonable and probable grounds.”4 
However, the Court did not agree on the application of the tort of negligent investigation 
to the facts of the investigation. In other words, they felt that the tort did not apply in this 
case. 
  
A majority (three judges) held that the standard of care was not breached and that the 
police should not be held liable in negligence. In particular, the majority was not prepared 
to find the photo lineup negligent. In light of the lack of uniform rules or procedures 
relating to photo lineups at the time, it was not clear that the police failed to do what the 
reasonable officer would have done in conducting the lineup as they did, i.e., it was not 
established that the photo lineup was structurally biased. The court also found that the 
failure to reinvestigate was not negligent. The following reasons were cited: 

1. Since “Hamilton is a fairly large city with many bank robberies,”5 it was 
reasonable that the police knowledge that later robberies were committed by 
Sotomayer, did not cast doubt on the earlier arrest of Hill.  

2. It was reasonable not to connect information relating to later robberies to the 
earlier robberies for which Hill was arrested because the later robberies involved a 
gun and the earlier ones did not.  

3. The police did take significant actions in response to new information, including 
dropping some of the charges against Hill.  

                                                
3 Hill v. Hamilton-Wentworth Police (2003), 66 O.R. (3d) 746).  
4 Hill v. Hamilton-Wentworth Police (2005), 76 O.R. (3d) 481). 
5 Ibid. p. 112. 



4. Some key evidence against Hill remained unchanged even after Sotomayer was 
arrested, including some of the eyewitness identifications.  

5. The ultimate decision to proceed to trial was made by the Crown prosecutor, not 
the police.  

  
V. Supreme Court of Canada (S.C.C.) 

 
Hill appealed to the S.C.C. contending that the majority of the Ontario Court of Appeal 
erred in finding that the police investigation leading to his arrest and prosecution was not 
negligent. The police cross-appealed, arguing that tort of negligent investigation does not 
exist in Canadian law. 
 
The S.C.C. ruled the following (taken directly from the ruling): 
 

1. The police are not immune from liability under the law of negligence and the tort 
of negligent investigation exists in Canada.  

2. Police officers owe a duty of care to suspects. Their conduct during an 
investigation should be measured against the standard of how a reasonable officer 
in like circumstances would have acted. Police officers may be accountable for 
harm resulting to a suspect if they fail to meet this standard.  

3. In this case, the police officers’ conduct, considered in light of police practices 
at the time, meets the standard of a reasonable officer in similar circumstances 
and Hill’s claim in negligence is not made out. 

4. No compelling policy reasons negate the duty of care. Investigating suspects does 
not require police officers to make quasi-judicial decisions as to legal guilt or 
innocence or to evaluate evidence according to legal standards. The discretion 
inherent in police work is not relevant to whether a duty of care arises, although it 
is relevant to the standard of care owed to a suspect. Police officers are not unlike 
other professionals who exercise levels of discretion in their work but who are 
subject to a duty of care. Recognizing a duty of care will not raise the reasonable 
and probable grounds standard required for certain police conduct such as arrest, 
prosecution, search and seizure. The record does not establish that recognizing the 
tort will change the behaviour of the police, cause officers to become unduly 
defensive or lead to a flood of litigation. The burden of proof on a plaintiff and a 
defendant”s right of appeal provide safeguards against any risk that a plaintiff 
acquitted of a crime, but in fact guilty of the crime, may recover against an officer 
for negligent investigation. 

5. The standard of care of a reasonable police officer in similar circumstances should 
be applied in a manner that gives due recognition to the discretion inherent in 
police investigations. Police officers may make minor errors or errors in judgment 
without breaching the standard. This standard is flexible, covers all aspects of 
investigatory police work, and is reinforced by the nature and importance of 
police investigations. 

6. To establish a cause of action for negligent police investigation, the plaintiff must 
show that he or she suffered compensable damage and a causal connection to a 
breach of the standard of care owed to him or her. Lawful pains and penalties 
imposed on a guilty person do not constitute compensable loss. The limitation 



period for negligent investigation begins to run when the cause of action is 
complete and the harmful consequences result. This occurs when it is clear that 
the suspect has suffered compensable harm. In this case, the limitation period did 
not start to run until Hill was acquitted of all charges of robbery.  

7. The police conduct in relation to Hill, considered in light of police practices at the 
time, meets the standard of a reasonable officer in similar circumstances. The 
publication of Hill’s photo, incomplete records of witness interviews, 
interviewing two witnesses together, and failing to blind-test photos are not good 
practices by today’s standards but the evidence does not establish that a 
reasonable officer at the time would not have followed similar practices or that 
Hill would not have been charged and convicted if these incidents had not 
occurred. The trial judge accepted expert evidence that there were no rules 
governing photo lineups and a great deal of variation of practice at the time. It 
was established that the photo lineup”s racial composition did not lead to 
unfairness. After Hill was arrested, credible evidence continued to support the 
charge against Hill and Crown prosecutors had assumed responsibility for the file. 
It has not been established that a reasonable police officer in either a supporting or 
a lead investigator’s role, in the circumstances, would have intervened to halt the 
case.  

8. Police officers have multiple duties. There is no question that one of them is the 
duty to investigate crime. The duty to investigate crime originates in common law 
and in provincial statutes that govern policing. For example, in Ontario, the duty 
to investigate is authorized in sec. 42 of the Police Services Act,6 which describes 
and lists the general duties of a police officer. According to the S.C.C., “although 
‘investigating crime’ is not specifically listed, several of the listed duties are 
related to, or form part of, the police investigation into crime. Section 42(1) reads 
as follows: 

  
42. — (1) The duties of a police officer include, 

  
(a) preserving the peace; 

  
(b) preventing crimes and other offences and providing assistance and 

encouragement to other persons in their prevention; 
  

(c) assisting victims of crime; 
  

(d) apprehending criminals and other offenders and others who may 
lawfully be taken into custody; 

  
(e) laying charges, prosecuting and participating in prosecutions; 

  
(f) executing warrants that are to be executed by police officers and 

performing related duties; 
 
                                                
6 R.S.O. 1990, c. P.15 



(g) performing the lawful duties that the chief of police assigns; 
  

(h) in the case of a municipal police force and in the case of an 
agreement under section 10 (agreement for provision of police services by 
O.P.P.), enforcing municipal by-laws; 

 
(i) completing the prescribed training.”7 

 
9. The S.C.C. clarified the roles of the police and prosecutors: 

a. Both police officers and prosecutors make decisions about whether the 
suspect should stand trial. However, the nature of their decision differs.  

b. The police role is “gathering and evaluating evidence.” The police task is 
“fact-based.”  

c. Prosecutors are “concerned mainly with whether the evidence the police 
have gathered will support a conviction at law.”  

d. “The fact-based investigative character of the police task” separates it 
from the Crown Attorney’s role.8 

 
 

VI. Summary 
 
“When an innocent person is convicted of a crime that he or she did not commit, it is 
undeniable that justice has failed in the most fundamental sense.”9 

Supreme Court of Canada in Hill v. 
Hamilton-Wentworth Regional Police 
Services Board (2007) 

 
Frontline police investigations have two goals that interact. In order of importance, the 
two goals are: 
 

1. safety – public safety and officer safety 
2. correctly forming reasonable grounds about who committed an offence 
 

The first goal is called the public safety goal. It represents the primary aim of any 
investigation. The second goal is called the investigative goal. Both goals are prevention 
strategies. The public safety goal prevents death and injury. The investigative goal 
prevents wrongful convictions, wrongful prosecutions, and wrongful arrests. 

 
Investigative Liability: Investigative Negligence 

 

                                                
7 Hill v. Hamilton-Wentworth Regional Police Services Board (2007) S.C.C. 41. 
8 Ibid. 
9 Ibid. 
 
 



Frontline law enforcement has unique challenges and demands. First and foremost is the 
risk to life. Death is an occupational hazard in law enforcement. Secondly, there are 
Statutory and civil liabilities associated with negligent investigations. 

 
Unlike many other professions, policing is governed by provincial Statutes (except the 
RCMP) and civil law that create liabilities for negligence. Police Act Statutes create 
offences such as Neglect of Duty. Police officers may be charged, prosecuted, and 
convicted for wide ranging negligent conduct. Civilly, officers may be sued for false 
arrests and prosecuting innocent people.  

 
In the Hill case, the Supreme Court of Canada added civil liability as a consequence of a 
negligent investigation. The S.C.C. ruled that the police may be sued if an investigation is 
negligently conducted. The civil liability for “investigative negligence” is a protection 
against wrongful accusations and wrongful convictions. Note: acquittal is not enough to 
sue for investigative negligence. The accused has to prove he was wrongfully charged – 
he was not the suspect. In other words, an acquittal based on insufficient evidence is not 
enough to sue. 

 
This groundbreaking rule makes Canada the first and only common-law jurisdiction in 
the world that allows persons wrongly accused or wrongly prosecuted to sue the police 
for investigative negligence.10 

 
Investigative Standards 

 
In addition to creating the “investigative negligence” liability in Hill v. 
Hamilton-Wentworth Regional Police Services Board (2007),11 the S.C.C. raised the bar 
by establishing an investigative standard of care that the police must meet in every 
investigation.  
 
The investigative standard is defined as using reasonable investigative practices and 
strategies to form reasonable grounds before charging an offender. Conversely, 
unreasonable investigative practices or laying an Information based on mere suspicion 
constitutes substandard investigation. In other words, charging a person without evidence 
that properly constitutes reasonable grounds is substandard and is now subject to a civil 
suit for negligent investigation. The investigative standard is not new. This case does not 
change the definition of reasonable grounds. The case reinforces the importance of using 
proper investigative practices and provides the wrongfully accused persons a civil court 
remedy to the substandard investigation. 
 
The definition of “investigative standard of care” is abstract, lacking concrete guidelines. 
However, the circumstances of this landmark case serve as a point-of reference of what is 
not a substandard investigation:  

i. Crime Stoppers tip;  

                                                
10 Sokolov, Louis. Association in Defence of the Wrongfully Convicted. “The Police can be sued for 
negligence”: spring 2008, volume 9, Toronto, Ontario 
11 ibid 



ii. identification by a police officer based on a surveillance photo; 
iii. witness interviewing  
iv. photo lineup consisting of 12 photos but 11 of the photographs depicted persons 

that were not the same race as the accused person. 
v. ignoring exculpatory evidence (evidence that proved innocence)   

 
A photo lineup and some aspects of witness interviewing were not conducted with total 
efficiency. Essentially, the photo lineup was biased and the police failed to investigate 
exculpatory evidence. Despite these mistakes, the investigation was not deemed 
“substandard” or “negligent.” The police investigation was reasonable. This point-of-
reference is the most important feature of the case. It creates a minimum standard for 
reasonable investigations. It will be used as a point of comparison in future cases where 
investigative negligence is the is 
 

VII. Practical Conclusions 
1. Never conduct group witness interviews. Separate all witnesses and interview 

them privately. Do not conduct “huddle” witness interviews. Conduct “no-
huddle” witness interviews. 

2. Follow the Saphonow recommendations when conducting a photo lineup. 
3. Explore every piece of exculpatory evidence. Create a separate file for every lead 

that draws suspicion away from the primary suspect. Include in the file the 
specific belief that implicates or eliminates the new suspects. 

 
 
Gino Arcaro can be reached at xfitness@bellnet.ca. Questions or comments are welcome. 
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