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 1                   DR. RICHARD J. OFSHE,

 2  called as a witness herein, having been first duly sworn,

 3  was examined and testified as follows:

 4

 5                     DIRECT EXAMINATION

 6  BY MS. GOTTLIEB:

 7          Q.  Would you tell us your name, please.

 8          A.  Richard J. Ofshe.

 9          THE COURT: Would you pull that microphone in

10  front of you, please.

11          Q.  BY MS. GOTTLIEB:  And how do you spell your

12  last name?

13          A.  O-f-s-h-e.

14          Q.  What is your profession, Doctor?

15          A.  I'm a social psychologist. I'm a professor

16  at the University of California at Berkeley.

17          Q.  And have you provided me with a copy of your

18  curriculum vitae?

19          A.  Yes, I have.

20          Q.  And is that in front of you marked as an

21  exhibit?

22          A.  Yes, it is.

23          Q.  Which exhibit is it?

24          A.  Exhibit Number 4.

25          Q.  Is that a vitae that was updated May, 1996?
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  1         A.  That's correct.

  2         Q.  When did you give me that?

  3         A.  Last night.

  4         Q.  And had you previously given me a former

  5 version of your CV?

  6         A.  I'm sure I did.

  7         Q.  Does the exhibit you have in front of you

  8 fairly and accurately reflect your education, training,

  9 professional experience and whatnot up until May, 1996?

10          A.  I believe it does.

11          MS. GOTTLIEB: At this time, I would move to have

12  Dr. Of she's CV admitted into evidence.

13          MR. LEVY: No objection.

14          THE COURT:  For the purposes of this hearing,

15  Exhibit 4 is received into evidence.

16          Q.  BY MS. GOTTLIEB:  Thank you.  Would you

17  briefly explain to the Court your educational

18  background.

19          A.  I received a bachelor's degree in psychology

20  from --

21          MR. LEVY: I will go along with the CV so you

22  don't have to repeat it verbally.   It's in evidence.

23  That's the best evidence.



24          MS. GOTTLIEB: Your Honor, I think that in order

25  for me to make my record, there are certain questions
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 1  about his education and background that I would like to

 2  have him explain.

 3          THE COURT: Well, make it as brief as possible.

 4  I think the CV is fairly detailed, and that's part of the

 5  record, so anybody who wants to review it can refer to

 6  that.

 7          Q.  BY MS~ GOTTLIEB:  What degrees do you hold?

 8          A.  I hold a bachelor's degree in psychology from

 9  Queens College at the City University of New York, a

10  master's degree in sociology from the same institution,

11  and then a Ph.D. degree in the sociology department, but

12  in the area of social psychology from Stanford University.

13          Q.  And what -- for what purpose have you used

14  this educational background in your career?

15          A.  All of my work over the entirety of my career

16  has been on the subject of influencing decision making.

17  In the early part of the career, it was really dealing

18  with traditional problems in the field, doing laboratory

19  research, particularly in the area known as

20  microeconomics, mathematical us~ of decision making.

21              At a certain point I became more interested



22  in the more common applications of influencing and

23  decision making and started studying real world complex

24  environments in which extraordinary forms of influences

25  occur.  That's been going on for well over 20 years now.
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  1 Over the course of that time, I have really focused on

  2 three separate applications of social psychology to this

  3 area.  One would be the organization and control and

  4 operation of the kinds of groups that we call high

  5 control groups, groups that have enormous power to

  6 influence and manipulate people, groups that many people

  7 would call cults, and particularly groups that generate

  8 violence.   I worked in that area for a number of years.

  9 Some of the work I did involved an organization called

10  Synanon which started as a drug rehabilitation

11  organization and became a violent cult group.   I shared

12  in the 1979 Pulitzer prize for the expose of Synanon.

13          THE COURT:  Wait a minute.  We are getting far

14  afield here.   I can read the vitae. Let's just get to

15  this case.

16          Q.   BY MS. GOTTLIEB: Is there anything that is

17  not included in your vitae regarding your experience that

18  you think might be of importance to relate to the Court?



19          A.   Only that since perhaps 1985 or 1986, my

20  principal area of interest, research and applied work has

21  been on the topic of police interrogation leading to

22  confession and false confession.

23          Q.   And do you serve as a consultant to any

24  prosecutorial agencies and law enforcement agencies on

25  this topic?
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 1          A.  I have over the years.

 2          Q.  To approximately how many agencies was that?

 3          A.  Sixteen different agencies, running from the

 4  U. S. Department of Justice through the governor's office

 5  of the State of Missouri and various agencies scattered

 6  along the way.

 7          Q.  Have you ever been qualified as an expert on

 8  police interrogation in the State of Arizona?

 9          A.  Yes, I have.

10          Q.  And any cases that the Court would be

11  familiar with in particular?

12          A.  I don't know what the Court is familiar

13  with.  I have been qualified on this particular topic, I

14  believe, five times in the State of Arizona, in Federal

15  Court and in State Court, both here in Phoenix and in

16  Flagstaff.  I believe those are the two locations.

17          Q.  And can you tell us a little bit about



18  confession and false confessions, what kinds there are,     ~ K~- ~

19  if they are broken down into categories?

20          A.  Well, generally, the subject of interrogation

21  leading to confession leads to three different kinds of

22  false confession.  They are labeled either voluntary

23  false confession, what's called a coerced compliant false

24  confession, or a coerced internalized false confession.

25  A voluntary false confession simply refers to the
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 1  phenomenon of someone wishing to give a confession to the

 2  police, usually about a high profile crime.   It is often

 3  someone who is mentally disturbed and wants attention.

 4               Perhaps the most appropriate local example of

 5  that would be from the Phoenix Temple murder case on

 6  which I worked, and that would be the confession of Mike

 7  McGraw who was in a psychiatric institution at the time.

 8  He called the Maricopa County Sheriff's Department to

 9  give a voluntary false confession.

10           Q.  And is there -- could you describe the

11  coerced compliant false confession?

12           A.  That term refers to a situation in which a

13  person makes a decision to give a false confession.

14  Usually that occurs for one of two reasons.   Either the

15  person has been stressed to the point at which they can



16  no longer stand the strain of the interrogation, and

17  choosing to comply in order to end the interrogation

18  process.

19               The other involves a situation in which a

20  person has been manipulated so as to come to believe that

21  their situation is hopeless, and they are offered a

22  choice.   Often it's a choice between a death penalty or

23  something less than the death penalty, contingent upon

24  whether or not they confess.   That choice need not be the

25  death penalty.   It's any greater or lesser degree of
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  1 punishment.   Putting someone in that sort of situation,

  2 confronting them with that choice, is well recognized as

  3 a way of inducing a false confession.

  4              The key thing is that the person who gives a

  5 coerced compliant false confession knows that the -- at

  6 the moment that they are giving the statement that it is

  7 false, and they are aware of why they are doing it.  That

  8 can be distinguished from a coerced internalized false

  9 confession, and that's a far more rare phenomenon, and

10  that has to do with a situation in which, through either

11  persuasion without coercion or persuasion in addition to

12  coercion, a person can actually come to believe that they

13  have committed a crime that they have no actual knowledge



14  of having committed.

15          Q.   And have you seen examples of all three kinds

16  of confessions, false confessions, in.your work --

17          A.   Yes, I have.

18          Q.   - - or research? Have you reviewed records

19  and files in this particular case for the purpose of

20  evaluating whether or not one of these three types of

21  confessions, false confessions, was made?

22          A.   Yes. It's not only a matter of

23  categorization, it's a matter of explaining how the

24  interrogation proceeded and what led up to crucial

25  decisions in the interrogation.  But for that purpose, I
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  1 reviewed the following, and these are documents provided

  2 to me by your office:  The Phoenix Police Department

  3 report.  I will offer a copy of this if you want me to

  4 speed things up.   It enumerates everything I received,

  5 but generally police department reports, interview

  6 transcripts of Adriana Arballo.  Additional police

  7 department reports, supplements, actually 40, 56 and 57,

  8 witness protection letters, a number of scene diagrams.

  9         THE INTERPRETER:  I'm sorry, for the Interpreter?

10          THE WITNESS:  A number of scene diagrams.

11  Interview transcript of Rosa Chavez, an interview



12  transcript of no star /STPHOEU my /AOR.   An interview

13  transcript of Salvador Heredia, tape one, tape two and

14  tape three.   Interview transcript of Adriana Arballo,

15  July 15th, 1993; Adriana Arballo, July 16th, two separate

16  transcripts; a third one on July 16th; a fourth on March

17  9th; a fifth on June 24th; a sixth on February 3rd, June

18  16th, March 15th.  The interview transcript of Detective

19  Chavez on March 23rd.  Phoenix Police Department report

20  supplement 16, with a report number attached.    Interview

21  transcript of Alf redo Mendoza, July 16th.  An interview

22  transcript of Alf redo Garcia Mendoza, July 28th.  Phoenix

23  Police Department reports with the number supplement 26.

24  Interview transcript of Alf redo Mendoza, March 24th,

25  April 17th.   That's 1994 and '95. And then additional
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 1  police department reports, original report and

 2  supplements one through 42 and 46 through 51.   Interview

 3  transcript of Detective Gabriel, March 23rd, 1995.

 4          Q.  BY MS. GOTTLIEB:  And?

 5          A.  And I also received videotapes of the

 6  interrogation of Mr. Heredia.

 7          Q.  What materials did you focus on?   Was it the

 8  Heredia transcript and materials associated with the



 9  interrogation?

10          A.  Principally.  That was what I worked with

11  because that contained almost everything.   The

12  supplementary report by Detective Chavez was also

13  helpful, but most of my work was devoted to the

14  transcript, at least for the purposes of this hearing.

15          Q.  Now, before we get into the specifics of

16  that, would you explain how police interrogation works in

17  a general sense based upon the research that you have

18  conducted.

19          A.  Well, generally the first - - any police

20  interrogation can be broken into two portions.   The first

21  part has to do with gaining the "I did it" statement, so

22  everything that happens up to the point of which the

23  person says "okay, I did it," would be the one portion of

24  the interrogation.  The second part would have to do with

25  the post-admission narrative portion of the crime.  These
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  1 are two very different parts of the interrogation and

  2 need to be understood in different ways.

  3             The first part is the part in which the

  4 person is manipulated, in which the attempt of the

  5 interrogation is to lead the person to make the decision

  6 to confess, and that decision can either come about



  7 properly or through coercion or through persuasion.   The

  8 decision can be made by a person who is indeed guilty,

  9 and it also can be made by a person who is in fact

10  innocent.

11              Leading the person to the decision to confess

12  is then followed by the phase of the interrogation in

13  which the post-admission narrative of the crime is

14  usually gathered, and it's that portion of the crime or

15  that portion of the story in which the person describes,

16  and if the interrogation is properly done, is given the

17  opportunity to describe in as free a way as possible

18  everything that relates to the crime, because it's that

19  part of the interrogation that will give one an estimate

20  of the reliability of the statement that the person made.

21  The first part of the interrogation usually relates to

22  issues of voluntariness.  The second part relates to

23  issues of reliability.

24          Q.  And have you reviewed these materials to make

25  a determination of voluntariness?
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  1         A.   Yes.

  2         Q.   Could you tell us how you went about that.

  3         A.   I reviewed the transcript and worked

  4 principally with that, paying attention principally to



  5 the tactics that were used and looking at the sequencing

  6 of things that occurred during the interrogation.  And in

  7 this particular case, the interrogation really breaks

  8 down into three distinct parts.   There is everything that

  9 occurs up to the conclusion of the first tape recording,

10  and that would be up to the time at which Detective

11  Chavez signals the officer in the back room to terminate

12  the recording of the audio and video.  Then there is a

13  period of approximately eight minutes when there is an

14  unrecorded interrogation going forward, and then there is

15  the third transcript which covers that portion of the

16  interrogation after the tape recording was turned back on.

17               In the course of that, what I did was looked

18  principally for the kind of pressures and suggestions

19  that were given to Mr. Heredia, looking at his responses

20  to them, and in one sense, the flow of the interrogation

21  is very straightforward.  Up until the time that the tape

22  is turned off, Mr. Heredia denies any significant

23  involvement.   That is any involvement that, in my mind,

24  would suggest criminality.

25               In the killing at issue, he has knowledge
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 1  that he reports.  He believes that he knows who the

 2  killers are, but he denies any involvement in this crime



 3  whatsoever, and he specifically, denies the statements

 4  that are told to him as having been made by Feo, and

 5  that's a central point of the interrogation.   It is his

 6  confrontation with those statements and his absolute

 7  denial that anything that Feo says is correct.   There is

 8  one point on which, after repeated questioning, he's not

 9  sure, that is to say, whether he gave Feo a ride in any

10  way to any place on that day.   But in my recollection,

11  that is essentially the only point on which he waivers.

12  He's actually quite steadfast throughout the

13  interrogation up until the tapes are turned off.

14          Q.  And approximately how many pages of

15  transcript does that cover?

16          A.  That covers, in the total of two transcripts,

17  one being 71 pages, and the other one being 46 pages --

18  50 117 pages.   I'm sorry.  It's probably 115 because the

19  cover pages, I believe, are numbered as well.   115 pages

20  of transcript.

21          Q.  You mentioned that the denial of things that

22  Mendoza had said was one of the key points during that

23  section of the interrogation.   What other key points did

24  you focus on?

25          A.  Well, the reason that that part is so
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 1  significant is because there is no progress in this

 2  interrogation.  This is an interrogation in which Mr.

 3  Heredia is being confronted.   The usual things that

 4  happen in an interrogation are done.  I mean the decision

 5  strategy, organization, police interrogation is really

 6  quite straightforward.  The object is to convince someone

 7  that their situation is hopeless, that there is

 8  overwhelming evidence linking them to the crime.

 9              Typically, when an interrogation begins, an

10  individual's estimate that they will be able to survive

11  it is high, and the tactics of police interrogation are

12  designed to change that situation so the person comes to

13  believe that their situation is hopeless.   As that occurs,

14  they are more likely to be responsive to suggestions that

15  there is a benefit for offering a confession.   Often, a

16  self-serving version of the crime is laid out somewhere

17  towards the end of that process, so that when the person

18  makes the decision that their situation is hopeless and

19  is motivated to be willing to give a confession, there is

20  a convenient self-serving story that's already been

21  offered that they believe the police will accept, and

22  that's usually what they grab onto.

23              Now, in the particular interrogation, try as

24  he might, Detective Chavez was unable, as far as I can

25  tell, to make any progress in this direction.   In fact,
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  1 over the course of the interrogation, at least part of

  2 it, there are two things that occur that are -- one is

  3 most extraordinary and significant, and the other is

  4 simply commonplace, but sets up a pattern and that

  5 pattern --

  6         Q.  What would those things be?

  7         A.  Those things would be, first, that -- and I

  8 will give page cites to these things that I will be

  9 talking about.  First of all, the extraordinary thing is

10  first evidenced on page 32, I believe it is, 32 of the

11  first transcript.

12          Q.  That would be Exhibit Number 1?

13          THE INTERPRETER:  Is there a copy that the

14  Interpreter could read along with?
             C

15          Q.  BY MS. GOTTLIEB:  I am sorry, you said page

16  32 of Exhibit Number 1?

17          A.  That's correct.  To put that in context, if

18  we go back to page 31 and look at the speech given by

19  Detective Chavez, he reviews at this point Mr. Mendoza's

20  account of what happened, starting on line five, with the

21  statement that night they told Feo that they were going

22  to hit Nabor, and it continues on with a description

23  of -- or one of the descriptions of Feo's account of that

24  evening, and at page 18, Detective Chavez says -- I'm

25  sorry, line 18 on page 32, Detective Chavez emphasizes:
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  1 "Nobody saw you there.  Do you understand me?"

  2             And then he continues on in the next

  3 paragraph and Mr. Heredia is punctuating the statement

  4 with the kind of acknowledgments that typically happen in

  5 the course of long monologs.  He's saying uh-huh, uh-huh,

  6 uh-huh, which is an indication that he's hearing and

  7 following what is being said.

  8         Q.  Was it an indication that he was agreeing

  9 that what was said happened?

10          A.  No.   It's a common response that one sees all

11  the time in human interaction and certainly in

12  interrogation where someone is simply participating in

13  the interaction.  It's essentially meaningless.

14          Q.  And did the following paragraph --

15          A.  The following paragraph something very

16  extraordinary happens.  Detective Chavez now describes

17  what happened, what Alf redo gave to the Grand Jury.  He

18  says, and I quote:  But with the information that Alf redo

19  gave, it was enough for the Grand Jury, as they call it

20  here, to give an arrest warrant for you, so you could --

21  or so you would give a statement.  Now --

22          Q.  Why is that extraordinary?

23          A.  Well, first, it's extraordinary because in

24  this interrogation -- and apparently this interrogation,

25  the transcript covers everything of substance that was



                          SUPERIOR COURT
                         Phoenix, Arizona

              '1?*

 <<< Page 17 >>>

�

                                                       107

  1 communicated to Mr. Heredia by Detective Chavez, starting

  2 with the information contained on page two of transcript

  3 one.  And at the very beginning, Detective Chavez is

  4 threatening Mr. Heredia with the possibility of having

  5 charges filed against him for giving a false name or

  6 false information.  And there is an absence of any

  7 explicit telling of Mr. Heredia by Detective Chavez that

  8 he has been arrested for murder, and that is an extremely

  9 important point because we will go back to it several

10  times in the course of this interrogation, and what we

11  will see in the transcript is that while Detective

12  Gregory is telling Detective Chavez to say certain things

13  to Mr. Heredia that are very explicit about the fact that

14  he has been indicted for murder, Detective Chavez is not

15  telling that to Mr. Heredia, and Detective Chavez is

16  telling Detective Gregory that he has told Mr. Chavez

17  certain things --

18          Q.  Mr. Heredia?

19          A.  - - Mr. Heredia about the indictment which are

20  not substantiated by the record.  So there is a very

21  complicated interaction going on here in which Detective

22  Chavez appears to be misleading both Detective Gregory



23  and Mr. Heredia.  And that helps, I believe, disentangle

24  the complexity of this interrogation and helps to put

25  into sequence -- put into understandable order Mr.
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  1 Heredia's decision-making.   But that's the first example

  2 of that.

  3              That theme of "the Grand Jury has granted an

  4 arrest warrant f or you so that you would give a

  5 statement" does not communicate the jeopardy that Mr.

  6 Heredia's in since apparently he's already been indicted

  7 for murder, I believe.  But at least the potential of it

  8 being a capital charge -- and that's down played

  9 throughout the entire interrogation, and I think that's a

10  very important consideration in terms of understanding

11  his decision making, but in addition, he is also being

12  told very directly that he is compelled to give a

13  statement.   Now, this is after he's received his Miranda

14  warnings, but this assertion is essentially:  You are

15  arrested.   You were brought here because the Grand Jury

16  has empowered us to put you in a position to give a statement,

17  and that's putting enormous pressure on him and telling

18  him essentially he's compelled to give a statement.

19          Q.   What impact does that have on voluntariness

20  of someone's statement?

21          A.   Well, it's certainly in complete



22  contradiction to the -- to the previously administered

23  Miranda warnings, and it is communicating minimization of

24  his legal situation which has a potential for distorting

25  his subsequent decision-making, and it's also telling him
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  1 in no uncertain terms that you have been arrested so that

  2 you would give a statement.   There is no option offered

  3 at that point.   If anything, it is reversing the Miranda

  4 or the previous Miranda warning.   It's coming from the

  5 same authority figure, and it's the complete opposite,

  6 and in time it appears second.

  7         Q.   Is there another element of this

  8 interrogation that you focused on?

  9         A.   Well, this theme can be tracked through. The

10  other element has to do with promise of benefit, and I

11  have tracked all of the statements that relate to promise

12  of benefit.   I can go through -- perhaps it's more

13  efficient to go through and specify this Grand Jury theme

14  and show how it is used and then turn to the promise of

15  benefit because the two of them interact with one

16  another.

17          Q.   So beginning with tracking the Grand Jury

18  theme and what Mr. Heredia is told about the jeopardy

19  that he is in, could you walk us through that.  But



20  before we do, could you explain for the Judge the order

21  that the three pieces of the transcript go in together.

22          A.   Transcript number one begins it. Transcript

23  number two is actually an insertion into transcript

24  number one.   It occurs at --

25          Q.   Page 40 you said?
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 1          A.  Page 40, and on page 40, where at line 13 it

 2  says very long pause, that seems to be the point at which

 3  the entirety of transcript one should be inserted.

 4          Q.  You mean transcript two?

 5          A.  I'm sorry, transcript two should be inserted

 6  at that point.

 7          MS. GOTTLIEB: Judge, just for the record, did

 8  you understand -- did that make sense?  Okay.

 9          Q.  BY MS. GOTTLIEB:  So now, with that, Dr.

10  Of she, could you trace for us this theme about minimizing

11  Mr. Heredia's jeopardy.

12          A.  On page 45 of transcript one, there is

13  another reference to this.  Now, this is an exchange

14  between Detective Chavez and Detective Gregory.  And at

15  line ten, Detective Chavez is telling Detective Gregory,

16  and I quote:  "I told him," referring to Mr. Heredia,

17  "about the Grand Jury indictment against him based on



18  the information that Alf redo gave us."

19          Q.  In reviewing the transcript, did you find

20  that description --

21          A.  No.

22          Q.  -- of a Grand Jury indictment?

23          A.  No.

24          Q.  An indictment?

25          A.  All I found was the description of the Grand
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  1 Jury issuing a warrant compelling Mr. Heredia to give a

  2 statement.   That's -- as far as I am able to tell, that's

  3 the second reference to this Grand Jury issuance,

  4 whatever it might be, but it is' described to Detective

  5 Gregory as an indictment.  And presumably understood by

  6 Detective Gregory as an indictment would be issued, but

  7 it has been described to Mr. Heredia in a very

  8 extraordinary way, at least in jny experience.

  9         Q.   Is there an additional reference?

10          A.   Then on page 54 of transcript one, it is now

11  Detective Gregory telling Detective Chavez to tell Mr.

12  Heredia about the murder charge against him.

13          Q.   And what does Mr. Chavez actually translate?

14          A.   On page 54 to 55, if -- specifically, I was

15  referring to the statement made by Detective Gregory that

16  appears on lines 13 and 15, and as far as I can tell,



17  there is probably a mistake in the transcript because it

18  says:  We need to know the facts in that joke in murder.

19  I don't believe that it's likely to actually be joke in

20  murder, but we need to know the facts about the murder,

21  and from the other -- and he goes on to say:   "And from

22  the other warrant and the only way to help himself is to

23  get ahold of us and tell us the truth."

24               Detective Chavez now says to Mr. Heredia and

25  I quote:  "What he's saying is that right now, there are
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 1  two warrants for your arrest.   One in the name of Martin

 2  Silvas, and the other for the arrest warrant for the

 3  statement he made to the jury."  And that's a reference

 4  back to that earlier description or transcript one, page

 5  32, of the warrant issued by the Grand Jury to compel you

 6  to give a statement.  Again, it's not telling him about

 7  the fact that he has been indicted for murder.

 8               Then, on transcript three, at transcript

 9  three --

10          Q.   Which would be Exhibit 3.

11          A.   -- page 34. We find again Detective Gregory

12  at the top of that page down through line 17 or line 18 --

13          MR. LEVY:  Which transcript?



14          THE WITNESS:  Transcript three, page 35.   Really

15  from the top or from line eight down to line 18.   It's

16  Detective Gregory telling Detective Chavez to tell Mr.

17  Heredia that there is already a murder warrant issued for

18  murder.  He will have to talk this over with his

19  attorney.   This is coming in the context of a discussion

20  that is going on between Detectives Gregory and Chavez

21  about converting Mr. Heredia to a witness, and what he is

22  going to have to agree to say in order to become a

23  witness.  They have this conversation from time to time

24  in English.

25               And Detective Gregory concludes, apropos of
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 1  this discussion, about converting Mr. Heredia to a

 2  witness.  He concludes from line 15 to line 18 and I

 3  quote:  "If he does think about it that he was there, he

 4  best get ahold of us and talk to us."

 5              The sticking point that emerges from this

 6  interrogation in turning Mr. Heredia into a witness is

 7  that Detective Gregory wants him to be a witness who will

 8  testify to the witness actually seeing the killing, and

 9  Detective Chavez appears to be communicating to him only

10  what Feo has said, and that is ultimately what he agrees

11  to.

12          Q.  BY MS. GOTTLIEB:  And what Feo said never



13  included the fact that Mr. Heredia was present during the

14  shooting; is that correct?

15          A.  That's correct, and' at this point in the

16  interrogation -- you understand this is going on after,

17  in my judgment, the deal has been made.

18          Q.  After the eight-minute break?

19          A.  After the eight-minute break, so this is an

20  exchange between Detective Gregory and Detective Chavez

21  in which Gregory is telling Chavez to tell Heredia

22  certain things, but Chavez is not telling Heredia those

23  things.  So Gregory is essentially not being told what's

24  going on in the interrogation, and Chavez is not

25  following his instructions about what to tell Heredia.
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 1  Chavez, on the other hand -- and Chavez is telling, over

 2  the course of the interrogation, Gregory that he has told

 3  Heredia certain things that he simply hasn't told Heredia.

 4  That is to say that there is in fact an indictment for

 5  murder, and that is when he told Heredia that there is an

 6  order that he come and give a statement.

 7              So we have got two levels going on here, but

 8  then Detective Chavez says, starting on page 19 and this

 9  is now saying - -

10          Q.  I'm sorry, page 19?

11          A.  I'm sorry, line 19, page 35.  He says this in



12  Spanish to Mr. Heredia.

13          Q.  Translating what Mr. Gregory had just said,

14  you mean?

15          A.  Well, not following the instruction from

16  Detective Gregory, but making a statement from a language

17  not understood by Detective Gregory to Mr. Heredia.  And

18  he, at that point, says, and I quote:   "He says that --

19  listen to what I'm going to tell you right now, huh?

20  Look, he says that the arrest w~rrant is still out for

21  you right now because of what Alf redo said," and

22  that's -- again, there is no reference in this transcript

23  to arrest warrant because of what Alf redo said, other

24  than to what led the Grand Jury to issue the warrant to

25  compel him to give a statement.  So that, as far as I can
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  1 tell from this transcript, would be the only thing that

  2 could be the reference point for this statement, but

  3 Detective Chavez goes ahead and says -- and I will pick

  4 up on line 26:   That "because of what Aif redo said, huh?

  5 But he's going to talk to the state prosecutor.. .the

  6 prosecutor... the attorney, well and to tell him the

  7 information that you just told and if.. .if you remember

  8 later more any more information that you can give us,

  9 talk to your attorney so you can talk to us, huh?   But if



10  you... if your cooperation can be that you can help

11  yourself, you're going to have to be a witness against

12  Betin, huh?  And that means that it's guaranteed that we

13  are going to put Betin... they send him to jail" and so

14  on.

15              So this is after the deal has been made, and

16  as we will see when I go back and track the help

17  suggestions and the deal-related statements, this is

18  actually coming in the context of ratification of the

19  deal.

20          Q.  Ratification of what?

21          A.  The deal.  This is after the deal has been

22  made.  This is consistent with what Mr. Heredia says the

23  deal would involve, and this is also consistent with what

24  is contained in the record that suggests that the deal

25  actually was offered to him.
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 1          Q.  And could you describe what references the

 2  record has to a deal being struck?

 3          A.  On the subject of the deal, it begins with

 4  suggestions of that help is available, and that starts on

 5  -- the earliest reference I was able to find was

 6  transcript two at page ten.



 7          Q.  And who makes that reference?

 8          A.  Detective Chavez.

 9          Q.  Does Mr. Heredia, from your reading of the

10  transcript, ever ask for help before Chavez offers this

11  help?

12          A.  No. This would be a way of beginning to

13  suggest to someone -- other than interrogation, beginning

14  to suggest to someone who is in a situation where they

15  are being pressed to cooperate that help is available.

16  And the suggestion starts out here as a simple

17  declarative statement:  I can help you.  You understand.

18          Q.  And is this a common technique used by law

19  enforcement agents in trying to elicit confessions?

20          A.  Yes.

21          Q.  Have you seen this in your empirical

22  research?

23          A.  Yes.

24          Q.  Could you explain whatever additional

25  significance that particular statement has, if any?
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  1         A.  Well, that particul'ar statement is simply the

  2 beginning of a sequence designed to communicate the idea

  3 that help is available.   One of the things that makes

  4 this interrogation exceptional is that because it is



  5 going on in two languages and there is a natural language

  6 barrier, there are conversations that occur between

  7 Detective Gregory and Detective Chavez that would not be

  8 understood by Mr. Heredia.  So Detectives Gregory and

  9 Chavez are able to speak about the help that's available,

10  how he can get the help.  All, you know, he has to do is

11  confirm what witnesses are telling them about what he

12  knows about the crime, and they have this discussion

13  between themselves openly.  In my judgment, this

14  interrogation is at least as likely to have been

15  constructed or the thrust of it was to produce a witness

16  as it is to produce a confession.

17          Q.  And on what do you base that opinion?

18          A.  The background conversation going on between

19  Chavez and Gregory and the kinds of standards that

20  Detective Gregory makes clear about -- what makes clear

21  about Detective Chavez, what Mr. Heredia is going to have

22  to do in order for us to give him help.  And help under

23  these circumstances has only one meaning, especially --

24  although Detective Gregory never says anything about

25  going to the prosecutor, it is Detective Chavez that
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  1 talks about going to the prosecutor, and that's after the

  2 off-tape conversation in which Mr. Heredia reports that



  3 Detective Chavez offers to make sure that his drug

  4 charges would go away.

  5             Detective Heredia (sic) seems for some

  6 reason --

  7         Q.  I'm sorry, Detective Heredia?

  8         A.  I'm sorry.   Detective Chavez is consistent

  9 throughout this entire interrogation, in my judgment,

10  trying to withhold from Mr. Heredia full comprehension of

11  the legal situation that he's in by misdescribing the

12  Grand Jury situation.  He simply doesn't tell him he's

13  been indicted for murder.   He softens that, and that

14  softens that, and that would be a tactic to make it

15  easier to elicit a statement from him --

16          Q.  And have you --

17          A.  - - especially if the underlying purpose,

18  which would be consistent with the tactics used in this

19  entire investigation to influence a witness, someone who

20  comes across and who becomes a State's witness and will

21  now testify to that with the expectation of becoming a

22  State's witness, will affect their legal situation.  By

23  making the legal situation less. severe in the beginning,

24  it's an easier way to get the interaction going.

25          Q.  And this minimization of jeopardy, is that a

                          SUPERIOR COURT
                         Phoenix, Nrizona

 <<< Page 29 >>>

�

                                                        119

  1 technique that law enforcement agencies teach to



  2 interrogators?

  3         A.  I have never seen anyone suggest that that's

  4 a technique which should be used in interrogation,

  5 because I have never seen this before.  It's very clear

  6 this is what's happening here.   This is an extraordinary

  7 technique, in my experience.   I don't know why it doesn't

  8 appear elsewhere, but I could guess why, because I think

  9 it's very dangerous to do this because it is deliberately

10  misinforming someone of their legal situation, and I

11  don't see how anyone can make an informed judgment about

12  how to act if they have been deliberately misinformed

13  about what their situation is.

14          Q.  Now, you -- should we get back to the tracing

15  now of the issue of the deal?

16          A.  We then go --

17          Q.  What evidence exists in the record that

18  referred to that a deal was struck off tape?

19          A.  We then go to page 40, again, of transcript

20  two.  Detective Chavez is telling -- at the bottom of

21  that page, he is telling Mr. Heredia that you don't have

22  any information that he was there when anyone was

23  killed.  Again, making it an easier situation, an easier

24  way to come across the line.   If he's only being told

25  that, well, we think you know some things about this,
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  1 rather than you were involved in this actual killing,

  2 then it's easier to sell a deal under those

  3 circumstances.

  4         Q.  Is there any additional reference?

  5         A.  Now, back to transcript one, which if they

  6 were put in order, would then follow on page 54, 55.

  7 This brings us to a point at which the two teams cross

  8 very directly, because here we again get the reference

  9 that I read before about we have all three things going

10  on.  We have -- on 54 we have Detective Gregory telling

11  Detective Chavez to tell him about the murder warrant,

12  and then on 55, we -- or 54 and 55, we have Chavez

13  telling Heredia that there are two warrants, one the

14  drug, and the other, the arrest warrant for the

15  statement.

16              And then Detective Chavez communicates to Mr.

17  Heredia, starting on line five,- and "what he's saying is

18  that.. .if you're telling the truth right now.. .then there

19  can be help, we can help you."  Again, he's offering

20  help.  He's offering help contingent upon getting the

21  truth, as he defines the truth to be, because remember,

22  this comes now after many repetitions of what the truth

23  is, according to Feo, and that is the only truth that

24  will be acceptable from the interrogator's point of

25  view.  Mr. Heredia is beginning now to understand his

                         SUPERIOR COURT
                        Phoenix, Arizona

 <<< Page 31 >>>



�

                                                        121

  1  situation because he says on line 13 and 14, if you help

  2  me, I will help you also.

  3             So the idea that there will be an exchange of

  4  help from the police -- and he will give them help with

  5  their problem, which is the prosecution of Bustamonte.

  6  He's willing to do that, so he says on page 55, so he has

  7  now been convinced to help.

  8         Q.  And this is how close to the end of the first

  9  portion of the videotape?

10          A.  It ends 16 pages later on page 71.

11          Q.  Is there any other evidence in this record

12   indicating that a deal was struck off tape as Mr. Heredia

13   has testified?

14          A.  On page 56, there is another reputation by

15   Detective Chavez on line 15.  Why I was telling you right

16   now, that right now -- it's your chance for you to tell

17   us the whole truth, what happened there. So he's

18   emphasizing "grab this now."  Md it's clearly in the

19   context of the discussion about an exchange of benefits

20   that was referred to on 54 or 55.

21          THE COURT:  But didn't that happen before the

22   break?

23          THE WITNESS:  That's correct.

24          Q.  BY MS. GOTTLIEB:   Is that -- Doctor, do those

25   indications about what's happening before the break in
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  1 any way -- how do those references support the testimony

  2 that a deal actually occurred --

  3         A.   Because --

  4         Q.   -- just minutes later?

  5         A.   Because these references indicate that

  6 something is being offered, and something -- and Mr.

  7 Heredia is willing to accept the benefit.  The problem is

  8 that he's willing to say all sorts of things about what

  9 he thinks he knows about Bustamonte's involvement, things

10  that he has heard here and there, and there is much

11  discussion of what he thinks he knows about this because

12  of being in the community and so on, but he is still

13  maintaining that what Feo is saying is not true.

14          Q.   In other words, he hasn't gotten the picture

15  yet entirely because it hasn't been told on tape.  Just

16  tell me what Alfredo says is true.

17          A.   He doesn't apparently understand the legal

18  requirements for giving help.   In other words, he's
                      U

19  willing to contribute information, but that information,

20  if I can use a term of art, would be hearsay and would

21  not be particularly valuable.

22               Now, this is going forward. He's still not

23  yet crossed the line and told a conscious untruth in the

24  form of agreement to Feo's statement.  That he's

25  resisting.   He's been resisting this throughout. Yes,
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  1 he's willing to help, but he hasn't quite gotten the idea

  2 that he needs to make a false statement and tell, the

  3 truth as they know it in order for that help to garner

  4 the deal.  So he's not picking up on this in a way that

  5 seems to be producing anything useful, and that is how

  6 the interrogation continues.

  7             By page 66, we see some of the problem that

  8 is -- you know, has developed, and that problem is

  9 starting on page 65 going to 66:  Detective Chavez

10  saying - - he says that he can tell you that you must

11  think about what happened.   Right now, as I am still

12  telling you, we are not 100 percent sure that you are

13  telling us the truth because of the witnesses that have

14  spoken with him and the other detectives.  Do you

15  understand me?

16              Detective Chavez is trying to get across to

17  Mr. Heredia that the truth, this now term of art, is

18  equivalent to agreement with what the other witnesses

19  say.  That is the truth that has to be agreed to.  That's

20  what develops in this interrogation, and being not a

21  hundred percent sure that he's telling the truth is

22  simply because what he's saying does not agree with what

23  the other people say, principally what Feo says.



24          Q.  1-lave you seen this type of exchange between

25  police officers and people they are interrogating in your
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  1 research?

  2         A.  Oh, yes.  Please -- what often happens in an

  3 interrogation is what the officer believes to be reality

  4 is labeled the truth.   So the officer speaks about the

  5 truth, and that truth is not any truth.  It is a

  6 particular truth, and so a person's supposed to agree to

  7 the truth, what the truth means, what I have told you I

  8 know to be the case.

  9         Q.  And in this case, iti your research, your

10  experience, have there been situations where these things

11  have occurred and later on you have found out and people

12  have admitted that the confessions were made falsely?

13          A.  Oh, yes.  I mean that is what produces a

14  false confession.  You know, this kind of demanding --

15          THE INTERPRETER:  I'm sorry, the Interpreter

16  didn't hear.  The fact is --

17          THE WITNESS:  That this is what produces a false

18  confession, The demanding environment, the person's

19  jeopardy being emphasized, and the offer that if you come

20  into compliance with what I want and say what I know to

21  be true, then there will be a benefit that follows from



22  that, and here, that structure is very clearly

23  illustrated.

24          Q.  BY MS. GOTTLIEB:  And have you been able to

25  conclude whether this interrogation and the confession
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 1  elicited meets the criterion, the scientific criterion,

 2  for one of the three types of false confessions that you

 3  described in the very beginning of your testimony?

 4          A.  Well, this would be classified as a coerced

 5  compliant false confession because it's very clear from

 6  the record that there are benefits being suggested, and

 7  that translates into coercion.   It is also very clear

 8  that Mr. Heredia is not confused about -- from his

 9  after-the-fact account, certainly, there is no evidence

10  in what he says and also no evidence contemporaneously

11  that he is confused about whether or not he did the

12  things that Feo said he did that night.  lie maintains

13  that he did.~not.  So it's not a coerced internalized

14  confession, and the coerced compliant false confession,

15  when the person makes a decision that it is in their

16  interest to give a false compliant statement, is the most

17  commonly observed kind of police interrogation induced

18  false confession.



19          Q.  When you say "the most commonly observed,"

20  observed by whom?

21          A.  Observed by people who study it.

22          Q.  Including yourself?

23          A.  Yes.

24          Q.  And what kinds of things have you studied to

25  make that conclusion?
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  1         A.  Well, no one knows the absolute number of

  2 false confessions given, but in terms of the reports of

  3 interrogations leading to false confession, one finds far

  4 more reports of circumstances leading to false

  5 confessions through coercion than through persuasion.

  6             Police interrogation can be an enormously

  7 powerful influencing phenomena.   Perhaps the most

  8 appropriate statistics particular on that point in the

  9 world, known in the world at this point in time, is the

10  simple fact that in the Phoenix Temple murder case, five

11  individuals were interrogated by interrogators who would

12  not take no for an answer, and false confessions to mass

13  murder were obtained from three of the five of them here

14  in Phoenix.

15          Q.  And you worked on that case personally?

16          A.  I worked on that case.  I reviewed the



17  documents in that case.  I was retained on behalf of two

18  of the Tucson Four shortly after their arrest.  But

19  what's astounding about that is that out of essentially

20  an experiment in which five people were more or less

21  randomly selected for interrogation, three of the five of

22  them gave false confessions to mass murder.  That tells

23  you something about the power of police interrogation if

24  it is allowed to go too far and beyond the rules of

25  interrogation through the use of threats and offers of
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  1 benefit.

  2             This brings us up to the eight-minute break,

  3 and it's during the eight-minute break that Mr. Heredia

  4 reports that Detective Chavez offered to get rid of the

  5 drug charges and threatened him with prosecution and

  6 perhaps 20 years for his involvement or his supposed

  7 involvement in this particular killing, and there, we

  8 have an eight-minute break, and the exact time of that

  9 can be established by looking at the time marks on the

10  videotape.

11              Now, in that eight minutes, according to Mr.

12  Heredia, the deal is offered.   He accepts it, and then

13  Detective Gregory comes back in, and according to

14  Detective Chavez, he sends Detective Gregory out to turn



15  the tapes on, and this all happens within eight minutes,

16  and by the time the tape comes back on, we now have the

17  transcript that begins in transcript three.

18          Q.  You heard Detective Chavez testify today

19  about his version of what occurred during that eight-

20  minute break.

21          A.  That's right.

22          Q.  Is that consistent with the beginning of

23  transcript three?

24          A.  No.

25          Q.  Why not?
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 1          A.   Because at the beginning of transcript three,

 2  starting at line 19, he summarizes in English -- these

 3  are for consumption by Detective Gregory -- what Mr.

 4  Heredia has already agreed to say, and my recollection of

 5  Detective Chavez' testimony was that Mr. Heredia

 6  indicated he was willing to talk.  Detective Chavez --

 7  Detective Gregory came back in, went out to turn on the

 8  tape recorder, and then came back and then Mr. Heredia

 9  told the story.  But in fact, we know that what happened

10  was before the tape recorders got turned on.   The story

11  had been gone through at least once because it is now



12  summarized in English for Gregory by Chavez.

13          Q.   Are there any final references in tape three

14  that would lend support to your opinion that you have

15  expressed here today?

16          A.   Again, on page two of transcript three, the

17  first page of it, at line 15, Detective Chavez is

18  reiterating one of the deal elements, according to Mr.

19  Heredia, which is and I quote:   "But you have to be a

20  witness against them."  And then we find on page 25 -- we

21  have, again, Detective Chavez at line -- lines ten and 11

22  saying:    "You have to be a witness." And Mr. Heredia

23  agreeing:   "I'm a witness to that."

24               And if you notice, prior to that, starting at

25  line five, Detective Chavez is saying, and I quote:  "Feo
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  1 knows that I did not participate in the shooting.. .well

  2 so1 then to be sure that oath or court will be against

  3 Betin and the others, you have to be a witness."

  4              Mr. Heredia says: "I'm a witness to that."

  5              Then at page 35, we now get another example

  6 of this other level of interaction going on between

  7 Detectives Gregory and Chavez.

  8         Q.   Well, this is the one that we referred to

  9 earlier --



10          A.   Right.

11          Q.   -- correct? So I think --

12          A.   This is where Detective Gregory is making it

13  clear that they have information that he witnessed the

14  actual murders, and that's the level of cooperation that

15  he wants, and he tells Detective Chavez to tell Mr.

16  Heredia that, and the key point on that is lines 15

17  through 18.   If he does think about it, that he was

18  there, he best get ahold of us and talk to us.

19               Apparently, Detective Gregory is unaware that

20  Detective Chavez, according to Mr. Heredia, has cut a

21  deal with him for the testimony, confirming Feo's

22  statements about witnessing Feo being threatened, which

23  is what Mr. Heredia is willing to testify to, but he's

24  not willing to agree that he saw something, because he

25  doesn't know anything about it, so he told me.
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  1             He told me in the interview I did with him,

  2 had he been told what he had to say, he would have been

  3 willing to do it, but he didn't know what to say.   So all

  4 he could say was what he had been told that Feo had told

  5 him.

  6         Q.  And the interview you are referring to, is

  7 that marked as an exhibit that's been placed in front of

  8 you?



  9         A.  That's correct.

10          Q.  Which exhibit number is it?

11          A.  I don't believe -- I don't know if Istill --

12  oh, it's Exhibit 5.

13          Q.  And have you reviewed that transcript?

14          A.  Yes, I have.

15          Q.  Is it accurate --

16          A.  I don't know.

17          Q.  -- to the best of your recollection?

18          A.  To the best of my recollection, it's

19  accurate, but that is a composite transcript of which the

20  actual translation has been dropped out.  The best of my

21  recollection, which I wouldn't bet on, it's accurate.

22          THE INTERPRETER: I'm sorry, for the Interpreter?

23          THE WITNESS: Which I would not bet on.

24          Q.  BY MS. GOTTLiIEB:  Well, without commenting on

25  the accuracy of the translation necessarily, is that what
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  1 you recall happening during your interview?

  2         A.  It comports with my recollection of what

  3 happened and my recollection.   The accuracy of the

  4 transcript I couldn't say anything about.

  5         MS. GOTTLIEB:  I would offer the exhibit into



  6 evidence at this time.

  7         MR. LEVY:  That's fine.

  8         THE COURT:  Number?

  9         MS. GOTTLIEB:  Number five.

10          THE COURT:  Number five is received.

11          MS. GOTTLIEB:  For the purposes of this hearing.

12          THE COURT:  Right.

13          THE WITNESS:  Now, the significance of what

14  Detective Chavez then says --

15          MR. LEVY:  I don't recall a question.

16          THE COURT:  Sustained.

17          Q.  BY MS. GOTTLIEB:   Is there some significance,

18  according to your research then, to what Chavez explains?

19          A.  Well, yes.  In light of the structure of

20  influence that's been set up in this interrogation, what

21  Chavez then goes on to explain would have to be

22  considered ratification.

23          Q.  Why?

24          A.  Because it would be consistent with what Mr.

25  Heredia says occurred in the off-tape conversation.
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 1          Q.  Is it consistent with what Mr. Chavez

 2  testified to earlier today?

 3          A.  No.

 4          Q.  Why not?



 5          A.  Because he is -- he tells Mr. Heredia that

 6  the arrest warrant is still out for you because of what

 7  Aif redo said, and that he, meaning Detective Gregory, is

 8  going to go to the prosecutor, and that you are helping

 9  yourself.  You are going to be a witness, and we find it

10  culminates in a restatement by Mr. Heredia of what he

11  apparently thinks is going on.  He says on page 37:      "And

12  if I go . . .if. . .if" -- I'm sorry.  That's at line nine:

13  And if I go.. .if that's going to help me, and I go as a

14  witness against Betin, and" -- I'm sorry.      Yeah.  That

15  was Mr. Heredia, and then Detective Chavez chimes in

16  with:  "We help you."

17              Now, Mr. Heredia continues on because if you

18  will notice there is over-talking here.      He starts to

19  say:  "Then you'll.. .you'll" -- and now Detective Chavez

20  jumps in and cuts him off.   He interjects:     "First talk

21  to your attorney; do me a favor" and so on.      That's a

22  very crucial interjection.

23          Q.  Why?

24          A.  Because if you look at the structure of this

25  sentence or this statement being made by Mr. Chavez,
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  1 where that statement is going is -- the first part of it

  2 is:  "If that's going to help me, then I go as a witness"



  3 is the next part.  And then you -- that statement is

  4 structured to conclude with some statement about what the

  5 consequences of the deal are likely to be.

  6             Anyone who follows the logic of what is being

  7 expressed here is going to predIct that the next thing

  8 that's going to come out of his mouth will be something

  9 like if the deal happened and you will make sure the

10  charges are dropped, and we find that at that very

11  moment, Detective Chavez jumps *in and cuts him off, and

12  we don't ever get the conclusion of that sentence in this

13  interrogation.

14          Q.  And is that the final reference?

15          A.  That would be the final reference.  That

16  would be the final reference in that series.

17          Q.  Has anything that Detective Chavez testified

18  to today changed your opinion about the fact that this is

19  a coerced compliant confession?

20          A.  No.

21          MS. GOTTLIEB:  Nothing further.

22          MR. LEVY:  What is my time frame here, Your

23  Honor? It's 5:00 o'clock.

24          THE COURT:  How long would you be?

25          MR. LEVY:  About an hour.
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 1          THE COURT:  What, your plane leaves at 6:00?

 2          THE WITNESS:   I guess there will be other planes

 3  that leave later, Your Honor.   That's a lot easier than

 4  coming back.

 5          THE COURT:  That's not fair to my staff.

 6          THE WITNESS:   Then I will come back.

 7          THE INTERPRETER:  If it makes a difference, Your

 8  Honor, I have firm plans at 5:30 this evening, and I am

 9  exhausted after a full day of speaking.   I am afraid I am

10  not able to continue for another hour.

11          THE COURT:  All right.   It is very difficult for

12  the interpreter to continue on, so we will have to reset

13  this matter.   Just a matter of scheduling him, I guess.

14          MS. GOTTLIEB:  If I may inquire of Dr. Of she when

15  his calendar would permit him to return to Phoenix or if

16  he's able to stay for Friday.   I know he's supposed to be

17  in another state to go to a hearing and I don't know what

18  the Court's schedule is, but --

19          THE WITNESS:   I am ordered to New York for a

20  federal case on Monday.  I suppose I could come back on

21  Friday if I had to.  I have no intention of staying here

22  until Friday if that's possible.   If I have to, I will

23  have to because my schedule after Monday is I am on the

24  East Coast, and I am in the Midwest really for the

25  remainder of that week.  Monday and Tuesday of the
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  1 following week I am in Berkeley Wednesday and Thursday of

  2 that following week.  I may have to be down here on

  3 Thursday, the 18th, in Tucson for a matter.   Wednesday

  4 the 17th would be the ideal time for me.

  5         THE COURT:  You say you can be here on the 12th?

  6         THE WITNESS:  Is that a Tuesday, Your Honor?

  7         THE COURT:  That's a Friday.

  8         THE WITNESS:  Friday the 12th?  I am in the

  9 Midwest on that day.  I could possibly fly here Thursday

10  night if that was the only option, but it would mean

11  changing something that was scheduled for Friday in the

12  Midwest.

13          THE COURT:  Are you available to at least submit

14  to a telephonic interview with Mr. Levy between now and

15  the next Court hearing?

16          THE WITNESS:  Yes, I am.

17          THE COURT:  So you can make arrangements with his

18  office.  In other words, there is a number you can be

19  reached at.

20          THE WITNESS:  Yes.   I will undertake to make

21  myself available in any possible way, you know, between

22  6:00 in the morning and 8:00 at night.  Given his

23  schedule and my schedule I will cooperate and try to make

24  that happen in any way I can, and I'm sure it will

25  happen.
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 1          THE COURT:  How is the 17th?  Shall we set aside

 2  the 17th, Mr. Levy?

 3          MR. LEVY:  The 17th?

 4          THE COURT:  Of July.

 5          MR. LEVY:  I'm clear.

 6          THE COURT:  All right.  That will give you an

 7  opportunity to interview him between now and then, and we

 8  will set -- can you check with Darla and see if we are

 9  covering something on the 17th.

10               We will set it for 9:00 o'clock on the 17th.

11  I will see you folks on Monday for scheduling of other

12  motions and so forth.

13          MS. GOTTLIEB:  Should the Monday trial date then

14  obviously be vacated?

15          THE COURT:  Yes.

16          MS. GOTTLIEB:  What time on Monday, Your Honor?

17          THE COURT:  I think we are set for 8:30 or 9:00.

18  Be here at 9:00.

19          MS. GOTTLIEB:  Thank you.

20          THE COURT:  All right.  We are in recess until

21  Monday.   This hearing is recessed until July 17th at 9:00

22  a.m.

23               (Whereupon, the proceedings were concluded at

24  5:00 p.m.)

25
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  1 Of she.

  2         MS. GOTTLIEB: Before we get started, Your Honor,

  3 I would like to place an objection on the record to the

  4 exhibits the Government has marked as number eight and

  5 number 11.  They have not been provided to me before this

  6 morning, and I have not had a chance to review them or

  7 discuss them with Dr. Of she.

  8         THE COURT: What are those?

  9         MR. LEVY: Eight suggests that he's not an actual

10  recipient of the Pulitzer prize per his CV, which I got

11  last night, and 11, again, I got last night, which is the

12  case that he was the plaintiff against the American

13  Psychological Association and the American Sociological

14  Association with regard to those organizations refuting

15  the scientific validity of his duties.

16          THE COURT: The objection is overruled.   You may

17  proceed.

18          MR. LEVY: Thank you.

19

20                     DR. RICHARD OFSHE,

21  called as a witness herein, having been previously duly

22  sworn, was examined and testified further as follows:

23       .

24

25
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  1                      CROSS - EXAMINATION

  2 BY MR. LEVY:

  3         Q.   Dr. Of~he, you list in your curriculum vitae

  4 under honors Pulitzer Prize for public service, 1979.  You

  5 say you are a member of a three-person reporting group

  6 whose work won the award in The Point Reyes Light

  7 Newspaper.   I show you Exhibit 8 and ask if you are

  8 familiar with the fact that the- Pulitzer Prize committee

  9 in that document from Columbia University under the

10  Pulitzer Prize indicates that you would not be recipient

11  or could not be.  That's public service prize, nor does

12  the attachment indicate that you were a contributing

13  member, only that the co-publishers of The Point Reyes

14  Light are David Mitchell and his wife Catherine --

15          MS. GOTTLIEB:  Objection. Compound question.

16          THE COURT:   Overruled.

17          THE WITNESS:  If I can take all of your

18  misrepresentations from the top, number one --

19          Q.   BY MR. LEVY: I haven't finished my question.

20          THE COURT:   Well, wait a minute. That was a

21  question.

22          MS. GOTTLIEB:  Objection.

23          MR. LEVY:  Well, that was -- the question is you

24  nevertheless list yourself as, under honors, for having

25  won the Pulitzer Prize for public service in 1979.
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 1          MS. GOTTLIEB:   Objectioh.

 2          THE WITNESS:  I will take your misrepresentations

 3  from the top.   Number one, if you read the English

 4  language, you will see that what it says.   In my CV under

 5  the category of honors there is. the mention of the

 6  Pulitzer Prize, and it says member of a three-person

 7  reporting and research group whose work won the award in

 8  the name of The Point Reyes Light Newspaper.   That is

 9  absolutely correct.  I have been in contact with the

10  Pulitzer committee on this particular point, having

11  discovered that this letter was solicited by the

12  organization I now discover solicited it, and I contacted

13  the Pulitzer Committee, and we are going through this,

14  and I am informed, as I was informed 17 years ago when I

15  first put this on my CV in exactly this form, that this

16  is precisely the correct representation of my role in The

17  Point Reyes Light winning the Pulitzer Prize.   We wrote

18  an entire book about it, and it is absolutely correct,

19  and you are simply trying to distort reality.

20          Q.  BY MR. LEVY:  So the letter from Pulitzer

21  Prize, Exhibit 8, you are familiar with?

22          A.  I saw a copy of this without it being

23  identified as something that was solicited by the

24  National Center for the Prosecution of Child Abuse.



25  Apparently they are building a book on me for some
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  1 reason, and this letter was written by an administrative

  2 assistant.   The director of the. committee was on

  3 vacation.   They are now terribly concerned that she has

  4 been suckered by the National Center for Child Abuse and

  5 improperly answered this letter, and I am telling you I

  6 was a member of the three-person research and reporting

  7 group that won the Pulitzer Prize in the name of The

  8 Point Reyes Light.  It is the single award that is given

  9 to an institution, and that is quite the proper way to

10  represent my involvement in it.

11          MR. LEVY:   I move Exhibit 8.

12          THE COURT:  Eight is received.

13          Q.   BY MR. LEVY: Dr. Of she, I show you Exhibit

14  9.  You received a letter addressed to you dated October

15  17th, 1995; is that correct?

16          A.   Correct.

17          Q.   You recognize that letter?

18          A.   Yes.

19          Q.   So I take it you were retained all the way

20  back on October 17th, 1995, as far as you understood it?

21          A.   I received these materials then, yes.

22          Q.   And you went ahead and did some work; is that



23  correct?

24          A.   I don't remember when I did the work.

25  Eventually I reviewed these materials.
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 1          Q.  Please turn the page, Dr. Of she, and you will

 2  find a billing that you prepared dated May 29th, 1996,

 3  showing hours you are billing the county starting on

 4  November 15th, 1995.  Do you see that?

 5          A.  That's correct.

 6          Q.  You recognize that?

 7          A.  Yeah.

 8          Q.  And you recognize the cover letters that went

 9  with that billing fee?

10          A.  Yes.

11          Q.  And you are asking for ten hours at 250 an

12  hour or $2500; is that correct?

13          A.  Correct.

14          Q.  And then so you did work shortly after you

15  received the letter of October 17th, 1995, and the

16  materials, I assume.

17          A.  In November and then in May.

18          Q.  And then also if you will turn again, you

19  will find a cover letter of July 5th, 1996, for an



20  additional billing of $5,050.  Do you see that?

21          A.  That's correct.

22          Q.  And you go down to July 3rd.   You have six

23  hours.  And you go from 8:00 to 2:00 p.m.   Do you see

24  that?

25          A.  Correct.
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 1           Q.  However, you also testified from 2:00 p.m. to

 2  5:00 p.m.   Do you remember?

 3           A.  Correct.

 4           Q.  So that's additional billing hours, correct?

 5           A.  Correct.

 6           Q.  And what would be the additional billing

 7  hours?

 8           A.  For the additional time I put into the case.

 9           Q.  And what rate?

10           A.  At the same rate.

11           Q.  Three hours at 250 per hour?

12           A.  At least.

13           Q.  That would add up to 750?

14           A.  At least.

15           Q.  So that then you don't show any billing, of

16  course, because you were here -- but you are here today,

17  correct?



18           A.  Correct.

19           Q.  And then how many hours have you put in in

20  preparation for today, including the interview by me by

21  telephonic conference with you and Miss Gottlieb on

22  Sunday, July 14th of this year?

23           A.  I have continued to consult with Miss

24  Gottlieb.   I have continued to read documents. Both the

25  documents I reviewed before to get additional documents.
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  1 I caine down here.  I conferenced with Miss Gottlieb for a

  2 while last night.   I met with her starting at 9:00

  3 o'clock this morning.   Whatever those hours total to,

  4 that will be on my next bill.

  5         Q.  You don't know?

  6         A.  No, I don't know.

  7         Q.  You can't estimate?

  8         A.  It would be a guess.   That's the work I do.

  9 Whatever it totals up to, it's the sum of that.

10          Q.  So you are entitled to, as of July 3rd, 1996,

11  to the end of that Court day, $8300.   Is that what it

12  adds up to?

13          A.  If that's what the bills total.

14          Q.  Then plus additional time for today, however

15  many hours that is.



16          A.  Correct.

17          Q.  So it could well be over $10,000.

18          A.  It could be.

19          Q.  You do a lot of work in the area of what you

20  might call one of your pet nuances, false confessions?

21          A.  I don't call it that.   The New York Times

22  calls it that.

23          Q.  So you read the article?

24          A.  Yeah.   I read the four-page profile on me in

25  the New York Times.
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  1         Q.  And nevertheless, you have done -- you have

  2 essentially concentrated your work on what you call false

  3 confessions since about 1993; is that correct?

  4         A.  No.  Since about 19 -- I began working on

  5 this area probably about 1985 and I would describe it as

  6 my principal and long-lasting interest at this point in

  7 time.

  8         Q.  And didn't the New York Times describe your

  9 interest as an almost obsessive quest?

10          A.  Yeah.  I think frankly that sending innocent

11  people to jail and their death because they have been

12  coerced into falsely confessing is a terrible thing to

13  do, and I am quite content to try to improve police

14  interrogation methods to reduce the frequency with which



15  miscarriages of that sort occur.  So I think that is a

16  noble thing for me to spend my time doing.

17          Q.  During the past two years, how many times

18  have you been an expert for prosecution?

19          A.  At least once.  I have testified at least

20  once.

21          Q.  Once.

22          A.  Right.

23          Q.  All the rest of the time for the defense.

24          A.  That's correct.

25          Q.  And all of those times you have found coerced
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 1   confessions?

 2          A.  In the cases in which I wind up in Court,

 3   it's because I have something to say that the defense

 4   wishes to have me come into Court and speak about. I am

 5   sent far more interrogations to review than culminate in

 6   testimony or a suppression hearing or trial or post-

 7   conviction. So far less or less than half of the

 8   interrogations that I am sent to review result in my ever

 9   coming into a courtroom to make a statement about them.

10          Q.  And you are paid for this work?

11          A.  Certainly.

12          Q.  How much did you make over and during the



13   past year?

14          A.  I don't know.

15          MS. GOTTLIEB:   Objection, relevance to that

16   question.

17          THE COURT:   Overruled.

18          THE WITNESS:   I don't know.

19          Q.  BY MR. LEVY:   Over 50,000?

20          A.  Possibly.

21        * Q.  Over a hundred thousand?

22          A.  I would doubt it.

23          Q.  Over 75,000?

24          A.  It's pure guesswork.   I think it's over 50.

25   I think it's less than a hundred. It's guesswork.
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  1         Q.   A considerable amouht of money.

  2         A.   Considerable amount of work.

  3         Q.   More than you are paid as a professor in

  4 sociology at Berkeley?

  5         A.   No. That's not true, and a lot of my

  6 forensic consulting involves work in civil cases.  It's

  7 by no means entirely involved in criminal cases involving

  8 confessions.

  9         THE INTERPRETER:  Doctor, could you talk a little



10  louder, please.

11          Q.   BY MR. LEVY: I now have Exhibit 10, and I

12  ask if you recognize this as a letter that you wrote

13  dated December 12, 1993, to Mr. Larry Hammond regarding

14  Peterson v. Maricopa County, et al.

15          A.   Yes. That was a letter to be transmitted to

16  Judge Fleishman, I believe, who was handling the

17  attempting -- to settle the civil cases brought by some

18  of the Tucson Four against the Maricopa County Sheriff's

19  Department.  This was a letter that was requested from me

20  by Mr. Hammond for the purpose of transmitting it to the

21  Judge to educate the Judge on the issue of the

22  significance of coerced false confessions.

23          MR. LEVY:  I move Exhibit 10.

24          MS. GOTTLIEB:  I have no objection, but I would

25  like to place on the record that Mr. Levy did not provide
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  1  a copy of this until this morning.

  2         THE COURT:   Ten is received.

  3         Q.  BY MR. LEVY:  I don't see a page-numbering

  4  system on this, so I will ask you, Dr. Ofshe, turn to the

  5  third page in the center, starting with such problems,

  6  and it's your observation that if --

  7         A.  Excuse me.  Third page, you said?

  8         Q.  Yes.



  9         A.  Center?

10          Q.  Starting with --

11          A.  On the third page I have got a break.  It

12   says recording; is that correct? That's page three of

13   the document I have.

14          MS. GOTTLIEB:  That's also page three of the

15   document I have.

16          Q.  BY MR. LEVY:  Let me see.   Excuse me. I

17   guess it's page two. Excuse me.  I see what I did.  I

18   counted the FAX cover sheet.

19              Okay.  Middle starting with "such problems."

20   Do you see it, Dr. Ofshe?

21          A.  Correct.  I see it.

22          Q.  If there is valid evidence linking the

23   suspect to a crime when a confession is obtained, do you

24   consider it true? Isn't that what you said?

25          A.  Yeah.  I think it is typically the case in
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  1 most interrogations that the person is chosen for

  2 interrogation because there is good evidence linking them

  3 to the crime, and so therefore, there is independent

  4 evidence that the person has culpability.

  5         Q.  Okay.   Page three under recording. Do you

  6 feel that the single most important and far reaching



  7 change that can be introduced is that of recording,

  8 either audio or video, of all interrogations?

  9         A.  Yes, I believe that.

10          Q.  You found that done in this case?

11          A.  Except for the part that was done off tape,

12  where the problem arose.

13          Q.  Yes.  And in any event, if there is valid

14  evidence linking the suspect to the crime, according to

15  your statements here, and there is a recording, either

16  audio or video interrogation, tJ~ien that's all very

17  positive, correct?  Correct?

18          A.  Absolutely.

19          Q.  You go on to say in the next paragraph that

20  detectives' reconstructions of what happened during

21  interrogation are necessarily badly flawed and subject to

22  immense position bias.  I take it you feel by this

23  statement when you say "necessarily badly flawed" that

24  all detectives' reconstructions, if they weren't tape-

25  recorded would be flawed and subject to immense position
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 1  bias.  Is that what you did say right there?

 2          A.  Would you direct me to where that's written?

 3          Q.  So do you see where I directed you to

 4  recording and the first paragraph under it and I said the



 5  next paragraph following that?

 6          A.  I missed that.   I was looking for where you

 7  were reading from.

 8          Q.  The second sentence starting with detectives

 9  reconstructions is -

10          A.  Sure.  Everyone's reconstruction is flawed

11  because of limits in memories, and also position bias is

12  likely to introduce self-serving selective memory

13  as occurred here in this courtroom when Detective

14  Chavez --

15          Q.  Excuse me, Doctor.

16          A.  -- was being questioned.

17          THE COURT:  Wait, wait.  Stop.  Just answer the

18  question, please.

19          Q.  BY MR. LEVY:   My question is at this point,

20  Dr. Of she, is you assumed then that all detectives'

21  memories are badly flawed and that they have an immense

22  position bias; is that correct?

23          A.  The position -- it's correct insofar as

24  anyone's memory is going to be flawed.  Everyone is going

25  to be affected by positional bias and selective recall
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  1 and in an extremely important situation, it's a very

  2 dangerous problem, and I have seen repeated examples of



  3 precisely this in interrogations over the issue of

  4 disputed records because no accurate record was kept and

  5 even over the issue of recollection of records that were

  6 in fact made and misremembered even though the records

  7 were there.

  8         Q.  Any more to say, Dr. Ofshe?

  9         A.  No.

10          Q.  Thank you.  Page three, second full paragraph

11  which starts with recording:   You say there the recording

12  is a vital step because it is necessary for effective

13  interrogation training, quality control, over day-to-day

14  police operations.  Did you find that to be done here in

15  this case?

16          A.  I have lost your reference.  Did you say page

17  three?

18          Q.  Page three, first full paragraph starting

19  with the word "recording."

20          THE COURT:  That's the fourth page.

21          MR. LEVY:  Fourth?

22          THE COURT:  Second full paragraph or first full

23  paragraph, fourth page.

24          MR. LEVY:  Thank you.

25          THE COURT:  Second sentence.
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  1         Q.   BY MR. LEVY: The question is:  Did you find

  2 that to be done in this case, recording?

  3         A.   Yes. Most of it was recorded.

  4         Q.   Okay, and moving down now two paragraphs,

  5 where it starts with agencies, do you find it?

  6         A.   Yes.

  7         Q.   You say agencies that record tend to produce

  8 interrogations that are professional, legal and not

  9 coercive as far as I can tell.   In this case, the

10  interrogation here was video and audio recorded.   Did you

11  note that?

12          A.   I noted it.

13          Q.   And if that's done, then, your statement is

14  that they are professional, legal, and not coercive as

15  far as you can tell.

16          A.   That as far as I can tell is based upon my

17  experience of reviewing interrogations from agencies that

18  were routinely recorded versus recordings of

19  interrogations done by agencies that happened to record

20  this particular one, and there is a tremendous

21  difference.   The agencies that routinely record, in my

22  judgment, produce much better interrogations.

23          Q.   And you further say in the next paragraph

24  that recording produces proof that training is working.

25  It is a safeguard that policy is being followed and that
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  1 officers are applying the training they receive.   Did you

  2 find in this case that the interrogation was recorded?

  3         A.  I found that it was recorded, sure.

  4         Q.  Does that mean -- does that then prove that

  5 the training was working, that it was a safeguard that

  6 policy was being followed arid that the officers were

  7 applying the training that they received?

  8         MS. GOTTLIEB:  Objection, foundation.  There has

  9 been no evidence adduced as to what their particular

10  training was.

11          THE COURT: That's overruled.

12          THE WITNESS: That paragraph is in the context of

13  writing about the value of using recording as a way of

14  improving interrogation procedures in a department, and

15  in that context, if one wants to train competent and

16  properly acting interrogators, recording is tremendously

17  important because their work can be reviewed and

18  therefore produce proof that training is working.  So if

19  you put that paragraph in context, I am talking about the

20  advantages of recording for improving interrogational

21  quality if there is a program in place to do that.

22          Q.  BY MR. LEVY: Page five, bottom paragraph,

23  starting with another training:  You say that an

24  admission without corroboration is not good enough.  Do

25  you see that?
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  1          A.  Yes.

  2          Q.  If there is corroboration, then that is

  3 good?

  4          A.  Of course.

  5          Q.  Did you find corroboration in this case?

  6          A.  I didn't look for corroboration in this case

  7 one way or the other.

  8          Q.  And further, you go on to say: If the

  9 confession is voluntary and true, the suspect will be

10  able to review dozens, perhaps hundreds, of details about

11  the crime that can be verified.   The details need not be

12  dramatic or embarrassing -- they need only be accurate

13  and ideally details not already known or not noted by the

14  interrogators.   If an interrogator uses the standard of

15  eliciting such details as a quality control measure to

16  evaluate his own performance, the interrogator will be

17  the first to detect that a mistake is happening.  My

18  question to you is - -

19           A.  Can you read it correctly, please? You left

20  out it says "evaluate his or her own."  You left out "her

21  own."

22           Q.  Pardon me. Thank you.  The question is, Dr.

23  Of she:  If there are details revealed in this confession

24  by Salvadore Heredia, would that then -- and details that

25  the detective would not know, would that tend to provide
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 1   verification of the confession?

 2          A.  That would tend -- yes.    That would provide

 3   verification of actual knowledge of the crime independent

 4   of the issue of whether or not it had been voluntarily - -

 5   the statement had been voluntarily obtained.  They are

 6   two separate issues.

 7          Q.  Page six, top paragraph.   Apparently and

 8   without reading the whole paragraph, the last sentence:

 9   For an interrogator to be well trained, they must know

10   how to detect Mike McGraws who are seeking to deceive

11   them. So you understand that people interrogated with

12   regard to crimes may attempt to deceive the persons

13   interrogating them?

14          A.  You misunderstand that.    Mike McGraw is a

15   reference to a person named Mike McGraw who is the

16   individual who was in the Tucson Psychiatric Clinic who

17   called to make a very false confession to a crime because

18   he was mentally ill, so the reference there is to protect

19   them against people who initiate confessions because they

20   are mentally ill.

21          Q.  Are you assuming something about me when I

22   ask that question, Dr. Of she?  I asked you this question

23   with regard to that statement:   Are there instances where

24   suspects attempt to deceive the police who are

25   interrogating them?
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 1          A.  It happens sometimes that someone wants to

 2   voluntarily confess to a crime they didn't commit. That

 3   would be an example of deception, and that's the example

 4   that's referred to in that sentence.

 5          Q.  And are there instances where the suspect

 6   attempts to deceive the officers questioning them because

 7   they don't want to reveal that they are implicated?

 8          A.  Certainly.

 9          Q.  And lastly, same page, third paragraph down

10   starting with "it must be made clear" at the second

11   sentence: Overstating evidence can convince a guilty

12   suspect he is caught and thereby facilitate a

13   confession. So that overstating evidence is, as I

14   understand your statement here, legitimate?

15          A.  Oh, it's probably the most frequently used

16   interrogation tactic.  As far as I know, it's perfectly

17   legitimate.

18          Q.  I show you Exhibit 11.  Here is a copy for

19   you, Dr. Ofshe. Here is a copy for the Court.

20              Did you, in 1992, bring a civil suit under

21   Margaret Singer and Richard Of she, plaintiffs, versus the

22   American Psychological Association and the American

23   Sociological Association, et als., in the United States

24   District Court for the Southern District of New York



25   under Case Number 92 Civil 6082', paren, LLM, close
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  1 paren?

  2         MS. GOTTLIEB:  Objection. Same objection as

  3 before.  I did not receive this document until today and

  4 had no notice of its use.  If the Court's inclined to

  5 overrule the objection, I would ask for a continuing

  6 objection.

  7         THE COURT:  You would ask for what?

  8         MS. GOTTLIEB:  A continuing objection to any

  9 questions asked concerning this topic.

10          THE COURT:  The objection is overruled.  He's

11  your witness, so I would assume that you would know about

12  his background.

13          Q.  BY MR. LEVY:  Did you, Dr. Ofshe?

14          A.  Yes.

15          Q.  And was it because, as I view the next to the

16  last page of the opinion, that there was a heated debate

17  AS to the scientific validity of the theory of coercive

18  persuasion and that the American Psychological

19  Association and the American Sociological Association

20  both wrote articles or members thereof that your opinions

21  did not have scientific validity as to your theories?

22          MS. GOTTLIEB:  Objection, compound question.



23          THE WITNESS:  Absolutely incorrect.

24          Q.  BY MR. LEVY:  Therefore you sued them?

25          A.  That is absolutely incorrect.
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         1        MS. GOTTLIEB:   Excuse me.  Compound question.

         2 have an objection to the previous question.

         3        THE COURT:   Sustained.

         4        Q.  BY MR. LEVY:  Were any of your -- the Court

         5 notes that the evidence of coercive persuasion was not

         6 admitted in Fishman and in several other actions since

         7 then.

         8            Were those your instances where you were the

         9 expert?

      10          THE COURT:   You have lost me, Mr. Levy.

      11          MR. LEVY:   Further down in the opinion on the

      12   next to the last page.

      13          THE COURT:   Where are you?

      14          MR. LEVY:   Further down in the opinion in the

      15   next to the last page where it says "end footnotes," and

      16   beneath that there is a paragraph starting out;

      17   plaintiffs' best remedy.

      18          THE COURT:   All right.

      19          Q.  BY MR. LEVY:  The Court notes that evidence



      20   of coercive persuasion was not admitted in Fishman and in

      21   several other actions since then.  Were these any -- Dr.

      22   Of she, were any of these cases your opinions that were

      23   not admitted?

      24          A.  No, they were not.

      25          Q.  In any event, the Court granted a Motion to
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  1 Dismiss against certain of the defendants, including

  2 American Psychological Association, American Sociological

  3 Association; is that correct?

  4         A.  They dismissed based on the sufficiency of

  5 the pleading having to do with whether or not it fit the

  6 necessary elements for a RICO action, so it was a

  7 technical dismissal.  You are as usual utterly misstating

  8 the substance of everything that occurred, and I am more

  9 than happy to explain it, and I would point out that

10  subsequent to this dispute, I was asked to contribute the

11  encyclopedia entry on this particular subject in the

12  encyclopedia of my discipline so that any suggestion that

13  my work in this area is repudiated is utterly and

14  completely without foundation.   I, in fact, wrote the

15  entry in the professions' encyclopedia after this

16  occurred.

17          Q.  Anything else, Dr. Of she?

18          A.  Not unless you distort something else.



19          MR. LEVY: Did I move Exhibit, 10 Your Honor?   If

20  not, I move Exhibits 10 and 11..

21          THE COURT:  Ten was already received.

22          MR. LEVY: Okay.   11 I move.

23          MS. GOTTLIEB:  Same objection.

24          THE COURT:  All right.   11 is received.

25          Q.  BY MR. LEVY:  Next I show you Exhibit 12
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 1  consisting of three articles which you presented to me

 2  the morning of July 3, 1996, where my paralegal had

 3  apparently called and asked you for representative

 4  articles.   Do you recognize these articles?

 5          A.   Yes, I do.

 6          Q.   Did you --

 7          A.   The third one being the encyclopedia entry

 8  that I was just speaking about.

 9          Q.   Thank you.  So, Dr. Ofshe, so you do

10  recognize them?

11          A.   Yes.

12          MR. LEVY:  I move Exhibit 12.

13          THE COURT:  Any objection?

14          MS. GOTTLIEB:  No.

15          THE COURT:  Exhibit 12 is received.

16          Q.   BY MR. LEVY:  Dr. Ofshe, when you gave these



17  to me, I asked if these were representative of coerced

18  confessions as we were dealing with in this case, and you

19  said that these articles are pretty representative of

20  everything you stand for.   Do you recall saying something

21  approximately like that?

22          A.   No.

23          Q.   You do not.

24          A.   I doubt that I ever said in my life this is

25  representative of what I stand for.  That's not my
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  1 phrasing.

  2         Q.  I see. So you dispute what I am saying,

  3 correct?

  4         A.  Well, I have learned not to accept what you

  5 say without evidence because I find you distort so much

  6 of the time.

  7         Q.  But nevertheless, you don't have an         ~ G'x~.I

  8 independent recollection of July 3rd, 1996, when you were

  9 out here in the jury room sitting there reading a book,

10  and I asked you for copies of your articles that the

11  paralegal had informed you about?

12          A.  And I remember giving you the articles.

13          Q.  And you remember saying nothing about them?

14          A.  I don't recall whaL colloquy we had about it.

15          Q.  I see. So whatever that may be, it certainly



16  is wrong what I am suggesting to you.  Is that what you

17  are saying, Dr. Ofshe?

18          A.  Because I don't use that phrasing you

19  attribute to me.

20          Q.  In these articles I see nothing with regard

21  to any political studies involving coerced false

22  confessions based upon a deal.  Are there any empirical

23  studies, Dr. Of she, that you have done?

24          A.  That I have done?  No.

25          Q.  When I asked you in the interview Sunday,
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  1 July 14th, on telephone, and as a matter of fact, I

  2 think, yes, Miss Gottlieb here had asked you if there

  3 were any empirical studies and you said no.  Do you

  4 remember saying that?

  5         A.  Empirical studies of what?

  6         Q.  With regard to coerced false confessions

  7 based upon a deal, such as this case.

  8         A.  The fact that an offer of a benefit - -

  9         THE COURT:  Wait, wait.  You are not answering

10  the question.

11          THE WITNESS:  It's not that kind --

12          THE COURT:  The question is:  Are there any

13  empirical studies?  That's a simple yes or no answer.



14          THE WITNESS:  I can't think of any studies on

15  that particular point for the simple reason that it is so

16  basic that it's accepted.

17          THE COURT:  Well, it's a yes or no answer.

18          THE WITNESS:  Not on that particular point.

19          THE COURT:  All right.  Thank you.

20          Q.  BY MR. LEVY:   So I take it that the documents

21  that you gave me, being Exhibit 12, none of them contain

22  any such empirical studies.

23          THE COURT:  On that issue.

24          THE WITNESS:  On that particular narrow point

25  which is widely accepted?   I can't think that they do.
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 1   At least I don't think that they do.  There are studies

 2   that --

 3          THE COURT:  Wait.  Wait.   There is no question in

 4   front of you.

 5          Q.  BY MR. LEVY:  In the top article called

 6   Coerced Confessions: The Logic of Seemingly Irrational

 7   Action --

 8          THE COURT:  Can you please tell, me --

 9          MR. LEVY:   Pardon me?

10          THE COURT:  Can you please tell me what you are

11   referring to?

12          MR. LEVY:   Yes, this top article, Exhibit 12.



13          THE COURT:  Refer to it by title so that the

14   record is clear.

15          MR. LEVY:   Yes. I'm sorry.

16          Q.  BY MR. LEVY:  Entitled Coerced Confessions:

17   The Logic of Seemingly Irrational Action. Do you find

18   that, Doctor?

19          A.  Yes.

20          Q.  That was from the Cultic Studies Journal,

21   Volume 6, Number 1, 1989.

22          A.  Correct.

23          Q.  I refer you to page 13, and apparently it's

24   footnote three. You say in that footnote that:  "As used

25   here, a confession is considered false if it is elicited
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  1 in response to a demand for a confession and is either

  2 intentionally fabricated or is not based on actual

  3 knowledge of the facts that form its content"; is that

  4 correct?

  5         A.  That's what it says.

  6         Q.  So in this particular case, what is your

  7 position with regard to Mr. Heredia?  Did he

  8 intentionally fabricate or did he have no actual

  9 knowledge of the facts to form the content of his



10  statement?

11          A.  My position with respect to Mr. Heredia is

12  that his decision to give the statements that he gave was

13  in response to the offer of a benefit that was made, and

14  so my analysis here has been focused on the causation of

15  his decision to make the statements, and I haven't sought

16  to evaluate the fit between the account of the crime and

17  what he said about it and the actual facts of the crime.

18          Q.  So you don't know whether it was

19  intentionally fabricated or not based on actual knowledge

20  of the facts?

21          A.  Well, no. He reports that it was

22  intentionally fabricated based on the deal.

23          Q.  And you accepted that.

24          A.  Yes.

25          Q.  And you go on to say in your footnote, a
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  1 couple of sentences past:  "Guilty parties may wholly or

  2 in part fabricate the substantive details of a

  3 confession," citing Inbau et al., 1986, who reports that

  4 "it is not uncommon for guilty parties to admit to the

  5 details of a crime in stages or to refuse to admit to

  6 certain elements of a crime."   Is that applicable in this

  7 case?

  8         A.  Is it applicable in this case?  I don't



  9 know.  That requires analyzing the relationship between

10  the actual crime facts and the statements that were made,

11  the contents of which is something I didn't do.

12          Q.  A couple of sentences more you go on to say:

13  "A confession that accurately accounts for significant

14  portions of the evidence should not be classified as a

15  false confession.  It would be more reasonable to treat

16  this as an example of a confession that includes elements

17  designed to save face for the confessor or simply as an

18  incomplete confession."  Would that apply in the instant

19  case?

20          A.  I don't know because that involves analyzing

21  the fit again, and I only focused on what led up to the

22  to the decision to make the statement.

23          Q.  How then did you render an opinion to this

24  Court on July 3rd, 1996, that this was a coerced

25  voluntary false confession?
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 1          A.  First, I didn't do that.

 2          0.  You didn't say that?

 3          A.  A coerced voluntary, false confession?  I

 4  doubt that I used that phrase.

 5          Q.  I will pick that up later, Doctor.

 6          THE COURT:   His statement was coerced compliant



 7  false confession.

 8          MR. LEVY: Coerced compliant.   That's right.

 9          THE COURT:   Is that an accurate statement of your

10  opinion last time?

11          THE WITNESS:   Yes, and if you continue on, I

12  believe in that paragraph, Your Honor, you will see that

13  later down I point out that the sole evidence for

14  classifying it that way in response to Miss Gottlieb's

15  request that I put it into one of those categories would

16  have been on Mr. Heredia's claim and his statement later

17  on that it was false.   All of my work here has been on

18  what led to the decision, really going to the

19  voluntariness issue, but I was asked that question in

20  those terms in those categories and that's where I would

21  put it for that reason.

22          THE COURT:   Let me ask you a question, Doctor.

23  Voluntariness is really just simply a question of fact

24  and not a question of expert opinion.  It's whether or

25  not you believe someone, whether I believe Detective
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  1 Chavez or I believe Mr. Heredia.

  2          THE WITNESS: I think the analysis of what

  3 happened in the interrogation - - my analysis is not to

  4 answer the question about voluntariness.  My analysis has



  5 to do with explaining the process that led Mr. Heredia to

  6 make those statements.

  7          THE COURT: Well, you just said -- I am getting

  8 confused here.   This is the reason I am asking the

  9 question.   I am not trying to cross-examine you. You

10  said you focused on whether or not it was voluntary, and

11  you focused on what led up to Mr. Heredia's talking to

12  the police.   In other words, that there was a deal made.

13  Well, that all, in my mind, boils down to whether or not

14  I believe what Detective Chavez said happened in those

15  eight minutes or whether or not I believe what Mr.

16  Heredia said happened in those eight minutes.   Am I

17  missing something here?

18           THE WITNESS: I think in this case, what went on

19  in the interrogation bears on the final determination of

20  who to believe, and I am trying to point out what, in

21  terms of interrogation and in terms of what's in the

22  record, in terms of what preceded and what followed the

23  unrecorded conversation relate to --

24           THE COURT: Well, I am still lost.   I mean I have

25  read all of that.   I can just read it.
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  1         THE WITNESS: -- the decision.  My analysis has

  2 to do with the influences brought to bear on him and what

  3 the evidence supports and my judgment that he acted based



  4 on those influences, and I am identifying what they are.

  5 Beyond that, it's not my judgment to make.

  6         THE COURT: All right.   Thank you.

  7         Q.  BY MR. LEVY: Dr. Ofshe, at your next article

  8 called Inadvertent Hypnosis During Interrogation:   False

  9 Confession Due to Dissociative State; Mis-identified

10  Multiple Personality and the Satanic Cult Hypothesis.  Do

11  you see that?

12          A.  Yes.

13          Q.  At page 127 in the middle starting with:

L4  "Intentionally powerful influence procedures such as

15  interrogation can be dangerous if misapplied."  Do you

16  see that?

17          A.  Yes.

18          Q.  You also go on to say: "It is generally

19  recognized that the influence practices of modern

20  interrogation sometimes result in false confessions."  Do

21  you see that?

22          A.  Yes.

23          Q.  You interviewed Mr. Heredia on June 4th,

24  1996.  Do you recall?

25          A.  I think that was the date.
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  1         Q.   Do you admit or deny that you used influence

  2 tactics on Mr. Heredia?



  3         A.   I don't recall using any influence tactics.

  4         Q.   So you deny?

  5         A.   I don't recall using any influence tactics.

  6         Q.   Therefore, you deny?

  7         THE COURT:  He's answered that question.  He's

  8 answered the question.

  9         MR. LEVY:  Oh.  Thank you, Your Honor.

10          Q.   BY MR. LEVY: Page 152.  Second full

11  paragraph.   You say integral to the concept of a

12  meaningful confession.  Do you find that?  Do you see

13  that?

14          A.   Yeah. I found it.

15          Q.   "Integral to the concept of a meaningful

16  confession is the requirement that the person giving it

17  have direct knowledge and therefore a valid basis upon

18  which to make the inculpatory statements."  If the

19  defendant had direct knowledge of the facts, would that

20  form a valid basis for him to make any inculpatory

21  statements that he may have made?

22          A.   If someone has direct knowledge, they may

23  give a meaningful confession.   That's what the sentence

24  says, and if that's satisfied, then that's what the

25  sentence says.
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  1          Q.  Finally, in your Encyclopedia of Sociology

  2 that you referred to several times, where in that

  3 Encyclopedia of Sociology d.o you visit the subject of

  4 coercive confessions?

  5          A.  The whole subject of coercive persuasion is

  6 what the article is about in its entirety and one part of

  7 it towards the very end -- starting on page 221, actually

  8 probably beginning on 220, the influence of procedures

  9 now commonly used during police interrogation can

10  sometimes inadvertently manipulate innocent person's

11  beliefs about their own innocence and thereby cause them

12  to falsely confess, and then it goes on to discuss an

13  application of some of the ideas, that of a coerced

14  confession in that first part.

15           Q.  In that first paragraph of that article, page

16  221, the left, come up a little bit more than halfway

17  down starting with "the techniques listed above..."  Do

18  you see that?

19           A.  Yes.

20           Q.  "...regularly appear in modern police

21  interrogation.  They are used to lead persons who know

22  that they have committed the crime at issue to decide

23  that the police have sufficient evidence to convict them

24  or to counter particular objections to admitting guilt,

25  (i.e.,  'I can't remember having done that.')"   So that
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  1 is a valid procedure?

  2         A.  Sure.

  3         Q.  Dr. Of she, in this case, you rendered no

  4 report; is that correct?

  5         A.  That's correct.

  6         Q.  Do you ever render a report in any of your

  7 forced confession cases?

  8         A.  If I am asked to write a report, I write a

  9 report.

10          Q.  You weren't asked to write a report in this

11  case?

12          A.  No.

13          Q.  Specifically?

14          A.  If an attorney has retained me, says I need a

15  report, I write it.  I don't bring up the subject.  If

16  the subject comes up and I am asked to do it, I simply do

17  it.

18          Q.  You must be told to write a report by the

19  attorney to write a report?

20          A.  It's not my practice to write a report unless

21  they are requested.

22          Q.  In this case, you wrote notes with regard to

23  this case; is that correct?  I show you Exhibit 13.

24          A.  Correct.

25          Q.  Do you recognize these notes?
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 1          A.  Yes.

 2          Q.  And are they all the notes that you did in

 3  this case?

 4          A.  I have done some subsequently.

 5          Q.  Well, I meant on July 3rd, 1996.

 6          A.  These were being -- the notes -- there are

 7  also writings on documents.

 8          Q.  But you recognize these notes.  These are

 9  your notes?

10          A.  Yes.

11          MR. LEVY: Okay.   I move Exhibit 13.

12          MS. GOTTLIEB: No objection.

13          THE COURT: 13 is received.

14          Q.  BY MR. LEVY:  You wrote them sitting in the

15  back of the courtroom here; is that correct?

16          A.  No.  I may have written some of them. I

17  wrote the notes of Detective Chavez's testimony while

18  sitting in the courtroom.

19          Q.  You had notes before you came?

20          A.  Yes.

21          Q.  How many of these pages that seem to be

22  numbered at the upper right-hand corner, not all the way

23  through, but one, lB. two, et cetera.  How many pages had

24  you written before you came in to write notes in the

25  courtroom?
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  1         A.  Can I see the exhibit?

  2         Q.  Certainly.

  3         THE COURT: There you go.

  4         THE WITNESS: I believe the only note -- the only

  5 page that I wrote in the courtroom would have been the

  6 page that's headed "Chavez" because those would be my

  7 notes regarding Detective Chavez's testimony in Court.

  8 Everything else was written I think -- well, I am sure

  9 before I came into the courtroom.

10          Q.  So you had notes before you came to Court?

11          A.  Yes.

12          Q.  Did you provide those notes to defense

13  counsel?

14          A.  I wasn't asked for them, I don't believe. If

15  I was asked for them, I would have provided them.

16          Q.  When did you prepare these notes?  How long

17  before?

18          A.  These notes I think would have been prepared

19  most of them, in any case, directly in the period

20  immediately preceding coming to testify in organizing

21  testimony.

22          Q.  How long before?  How many days in how many

23  months?

24          A.  Some number of days.



25          Q.  More than a week?
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 1          A.  I don't know whether it was more than a week

 2  or not.  It was some number of days before coming here.

 3          Q.  I direct your attention to page three of
 4  those notes.  Center.  It looks like a Roman I.   "F. C."

 5  signals the person monitoring the video/audio to turn it

 6  off.  Do you see that?

 7          A.  What page?

 8          Q.  Your page three, upper right-hand corner.

 9          A.  Yes, I see that.

10          Q.  When I interviewed you Sunday, July 14th,

11  1996, between 2:00 and 3:00 p.m., on this conference

12  call, you indicated that Detective Chavez here signalled

13  to turn it off because he wanted to work the deal off the

14  tape.  Is that what your position is?

15          A.  My position is I did discuss -- remember, we

16  discussed this, that he signaled the tape off, and then

17  the subject of discussing the benefit occurred.

18          Q.  Are you denying that you told me last Sunday

19  the reason that you believe that he turned the tape off

20  was so that he could work the deal off tape?

21          A.  I think that that's what happened.   I think

22  he needed to have the tape off before he did that because



23  he didn't want to leave a record of it and so you could

24  say yes, that would be why.   It happened after the tape

25  was turned off, and the tape was deliberately turned off.
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  1         Q.  And page five, your page five, where in the

  2 transcript of the confession Heredia says then you'll --

  3 you'll in quotation marks -- you put down "F. C.," as in

  4 Frank Chavez, cuts him off.   Is that your position, that

  5 he's been cut off just by reading that?

  6         A.  Those are my notes.  That's how I interpreted

  7 it.  Those are my notes for my purpose.

  8         Q.  That's your opinion?

  9         A.  My opinion was that Mr. Heredia was in the

10  middle of making that statement, and Detective Chavez

11  spoke, and that statement was never completed.   I

12  characterized that as cutting him off.

13          Q.  Thank you.

14          MR. LEVY: I believe I moved this, but I'm not

15  sure.   13?

16          THE COURT: Yes.  13 is received into evidence.

17          Q.  BY MR. LEVY: I now have Exhibit 14, which is

18  the transcript of the testimony of Dr. Of she of July 3rd,

19  1996.   Dr. Of she, when defendant Heredia here testified

20  on July 3rd, 1996, you were in the courtroom during his



21  testimony, were you not?

22          A.  Yes, I was.

23          Q.  So whatever he said, you had an opportunity

24  to hear.

25          A.  Yes, I did.
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  1         Q.   I turn your attention to page 12, line 21

  2 through 25.   Is it -- I take it it's your position that

  3 if the interrogation is properly done and the person is

  4 given the opportunity to describe in as free a way as

  5 possible everything that relates to the crime, because

  6 that's part of the interrogation, that will give one an

  7 estimate of the reliability of the statement that the

  8 person made; is that correct?

  9         A.   That's correct.

10          Q.   And in the instant case, did you see anything

11  where defendant Heredia was not given full leeway to

12  explain what it is that he claimed he knew?

13          A.   All the time he was claiming he knew

14  nothing.  He was told that that was unacceptable, and

15  when he came to agree to what Feo said, then that was

16  considered acceptable.  So he was -- he was constrained

17  as to what was acceptable and what was unacceptable.



18  That didn't stop when he said he knew nothing about it.

19  They rejected that option.

20          Q.   Furthermore, at page 12, lines 10 through 13,

21  a decision to confess can be made by a person who is

22  indeed guilty; is that so?

23          A.   That's correct.

24          Q.   Now, at page 13, the question was, lines

25  four, five and six:  And have you reviewed these
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  1 materials to make a determination of voluntariness?  And

  2 you said yes.   Do you remember saying that?

  3         A.   Yes.  Well --

  4         Q.   So?

  5         A.   I know I said it because it's here in the

  6 transcript.

  7         Q.   Yes.  Thank you.  So that, I take it, was

  8 your determination of whether it was a voluntary

  9 confession?

10          A.   I am -- if I am asked whether I think it's

11  voluntary, I will answer that, yes.

12          Q.   You did testify to that right here, did you

13  not, Dr. Ofshe?

14          A.   Yes.  I was asked that question, and that's

15  what I think.



16          Q.   And at that same page, at line 19, you

17  stated, 18 and 19:  That it was approximately eight

18  minutes when there was an unrecorded interrogation going

19  forward.  That's what you said.

20          A.   Yes.

21          Q.   Correct? So you are saying that Detective

22  Chavez here interrogated Mr. Heredia during this eight

23  minutes.  Is that what you are saying?

24          A.   Yes.

25          Q.   That's your opinion?
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 1          A.  That's my opinion.

 2          Q.  You also take the strong position at page 14,

 3  lines 10 through 12 -- well, actually 8 through 12:  That

 4  Heredia absolutely denies that the statements told to him

 5  as being made by Feo were correct.  He absolutely denies

 6  that.   That's your position, correct?

 7          A.  In the first part of the interrogation,

 8  that's correct.

 9          Q.  And you say the only point in which he

10  waivers, same page, down at 16, 17 and 18, is that he's

11  quite steadfast other than one little waiver about

12  whether he gave Feo a ride.   Is that also your position

13  and analysis of the 117 pages of transcript that that



14  covers in the first interview?

15          A.  Gave him a ride somewhere on that day.  But

16  that would be a ride, if it happened on that day,

17  different than the ride to take him to being coerced --

18          Q.  That's your --

19          A.  - - by Bustamonte and taking part in the

20  killing.

21          Q.  That's your opinion?

22          A.  That's my recollection.

23          Q.  And it's also your observation there was an

24  absence of any explicit telling of Mr. Heredia by Detective

25  Chavez that he had been arrested for murder, and you felt
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  1 that was an extremely important point, correct?

  2         A.  Yes.

  3         Q.  And if he had in fact been advised that he

  4 was arrested for murder and in fact if defendant Heredia

  S has acknowledged multiple times that he knew he was

  6 arrested for murder, would that affect the hypothesis

  7 that led to your thesis?

  8         A.  It wouldn't affect my analysis of the

  9 transcript because my analysis is based on what's in the

10  transcript.  In the transcript, it's as I have



11  characterized it.

12          Q.  And would Judge Ryan be able -- do you think

13  that he would be able to analyze the transcript even

14  though he might not have a Ph.D. in sociology?

15          A.  No, because I think the Judge has not studied

16  interrogation methods and practices and the way in which

17  foundation can be led over the course of an interrogation

18  and the tactics of interrogation and setting things up in

19  interrogation which is a trained activity.   Police go to

20  courses to learn how to do it.  Academic studies

21  influence process of interrogation.  Unless the Judge has

22  received special training in that, he might not fully

23  appreciate the dynamics of an interrogation.

24          Q.  You further state that Detective Chavez, page

25  19, lines 10 through 12, does not communicate the
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  1 jeopardy Heredia is in since he's been indicted for

  2 murder.   That's also your position, correct?

  3         A.  Yes.

  4         Q.  And that you further are of the position that

  5 the - - that Heredia was brought before the police because

  6 the Grand Jury was empowered to arrest him to give a

  7 statement and put enormous pressure on him.  That's

  8 another one of your positions, is it not?



  9         A.  The position relates to the theme, quote, the

10  Grand Jury has granted an arrest warrant for you so you

11  would give a statement, which is the exact statement that

12  Detective Chavez makes and then makes repeated reference

13  to it.

14          Q.  My question addresses enormous pressure.

15  What empirical measurement did you do as to assess the

16  enormous pressure that you state right here at line 22 at

17  page 19?

18          A.  He's been -- I have assessed the fact that

19  he's taken off the streets by armed men, brought down to

20  the police station and told that he's brought down to the

21  police station so that he would give a statement.   I

22  would judge that taking someone off the streets by armed

23  men, taking him to a station and telling him that the

24  Grand Jury has granted an arrest warrant for you so that

25  he would give a statement as putting enormous pressure on
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  1 someone.  That's my judgment.

  2         Q.   Is your judgment based on the standard of

  3 maybe some middle class, white collar person that might

  4 be in that position rather than a Salvadore Heredia?

  5         A.   It's based on my assumption that when

  6 anyone's liberty is interfered with by armed men and they



  7 are taken against their will or at least without having

  8 the initial intention to go and taken to a police station

  9 and held there and told that some institution called a

10  Grand Jury has ordered that they be brought in for the

11  purpose of giving a statement, I am assuming that that

12  puts pressure on someone, anyone.

13          Q.   Did you see the video of the interrogation of

14  Salvadore Heredia?

15          A.   Yes.

16          Q.   Did you note how calm and relaxed he was?

17          A.   Yes.

18          Q.   So your statement of enormous pressure is an

19  assumption?

20          A.   No.  It's a conclusion based on the fact that

21  he is taken off the streets by armed men and told that a

22  Grand Jury has ordered his arrest so that he would give a

23  statement.

24          Q.   At page 20, lines 18 through 21, you state

25  that the Grand Jury theme and the promise of the benefit
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  1 interact with one another.  Correct?

  2         A.   Correct. It's part of the analysis of the

  3 complexity of interrogation.

  4         Q.   I am going on to page 27 with regard to that



  5 analysis, lines one through five, with regard to

  6 ratification of the deal.  "This is after the deal is

  7 made.  This is consistent with what Mr. Heredia says the

  8 deal would involve."  So you accepted what Mr. Heredia

  9 told you about this alleged deal; is that correct?

10          A.   Can you direct me to the lines you are

11  reading from?

12          Q.   One through five.

13          A.   One through five? It ought to be said

14  suggesting the existence of the deal and creating the

15  impression that the deal is being carried forward.

16          Q.   My question was: So you accepted what Mr.

17  Heredia told you?

18          A.   I suggest that the subsequent portion of the

19  interrogation creates evidence that's consistent with

20  what Mr. Heredia says, and my analysis of it is it's

21  sufficient to convince me that the deal was set up in the

22  first part.  That suggests that benefits were given, most

23  likely given in the unrecorded part, and the evidence of

24  that having been done is contained in the third part, and

25  that is my conclusion about what probably happened.
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  1          Q.  However, Dr. Ofshe, my question to you is:



  2 Did you accept what Mr. Heredia told you about the

  3 alleged deal?

  4          A.  I accepted that in relation to the other

  5 evidence.   That's why I concluded that it probably

  6 occurred.

  7          Q.  And at page 29, again, lines seven through

  8 nine, you are quite clear in your position that this deal

  9 was made off tape for Detective Chavez to make sure that

10  his drug charges would go away; is that correct?

11           A.  It's my conclusion that there was the deal

12  conversation off tape because of what occurs subsequent

13  and prior to the off tape.

14           Q.  However at line seven, page 29, you specify

15  that the off-tape conversation in which Mr. Heredia

16  reports -- and I take it by that reference that you were

17  accepting what Mr. Heredia tells you with regard to this

18  alleged deal; is that correct, Dr. Of she?

19           A.  That there would be a benefit if he agreed to

20  testify supporting Feo's testimony.

21           Q.  And you agreed with Mr. Heredia's statement;

22  is that correct?

23           A.  The other evidence that I reviewed led me to

24  the conclusion that that most likely occurred that a deal

25  had been struck for a benefit and that caused him to make
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 1  the statement that he made.

 2          Q.  Again, page 38, lines seven through 15, you

 3  say --

 4          THE COURT:   What page?  What page?

 5          MR. LEVY:   38.

 6          Q.  BY MR. LEVY:   Lines seven through 15, you

 7  state that in the eight-minute break Mr. Heredia reports

 8  Detective Chavez offered to get rid of the drug charges

 9  and threatened him with prosecution and perhaps 20 years

10  for his involvement or his supposed involvement in this

11  particular killing.   So that paragraph, your testimony,

12  you are accepting what Mr. Heredia told you; is that

13  correct, Dr. Ofshe?

14          A.  It's correct that my analysis of the evidence

15  supports that such a deal was likely to have been made

16  during the off tape conversation.

17          Q.  And again at page 38, lines 16 and 17, you

18  say now in that eight minutes, according to Mr. Heredia,

19  the deal is offered.   So you accept what Mr. Heredia is

20  telling you; is that correct?

21          A.  Because it is --

22          THE COURT:   Wait, wait.

23          THE WITNESS:   Yes.  I accept it insofar as it is

24  supported by the buildup to it prior to that and the

25  evidence that it actually occurred after that.   The
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  1 question of whether it occurred or not is in dispute, ~nd

  2 this is evidence relevant to which side of the dispute

  3 has more evidence supporting it.

  4         Q.   BY MR. LEVY: Again, at page 38, lines 23 to

  5 25, you were asked whether you heard Detective Chavez

  6 testify today about his version of what occurred during

  7 that eight-minute break and at page one -- page 39, line

  8 one, you say:   That's right.  So you did hear what he had

  9 to say.

10          A.   Yes, I did.

11          Q.   And you disagreed with what he had to say?

12          A.   I don't find the evidence that I reviewed

13  consistent with what he said occurred.  I find it

14  consistent with the other version of what occurred.

15          Q.   Do you know the difference between a truth

16  and a lie?

17          A.   Sure.

18          Q.   That's not a difficult sociological term, is

19  it, Dr. Ofshe?

20          A.   No.  It's not difficult in the least.

21          Q.   Do you feel that Detective Chavez lied?

22          A.   You are asking me to comment on whether

23  Detective Chavez lied.

24          Q.   That's what I am asking.

25          A.   Is that what you are asking? If I were
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  1 forced to answer that question that you raised, the

  2 evidence that I have seen leads me to the conclusion that

  3 he is not telling the truth, since you asked.

  4         Q.  He lied?

  5         A.  Since you asked.

  6         Q.  Does that mean you agree?

  7         A.  It means the answer is obvious.   Since you

  8 asked and you are forcing me to answer that question, the

  9 evidence that I reviewed suggests that the deal occurred,

10  and therefore, a statement that it didn't occur would be

11  untrue.

12          Q.  Dr. Ofshe, I specifically asked to attend

13  this hearing Lieutenant Sherry Kyler and Sergeant Tim

14  Brian of the Phoenix Police Department homicide section

15  who are in charge of Detective Frank Chavez.   My question

16  to you is:  Based upon your last answer, would you put

17  your reputation on line with regard to your opinion and

18  suggest an internal affairs investigation, and if so,

19  would you participate in such an investigation and state

20  such an opinion to an internal affairs investigation

21  body?

22          A.  If I were asked to repeat what I have

23  testified to as to my analysis of this record, I would

24  repeat it just the way I have testified to it.

25          Q.  Do you have a yes or no answer?
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  1         A.  Could you repeat your question?

  2         MR. LEVY:  Can I ask with the Court's permission

  3 for the Court Reporter to read it back.

  4         THE COURT:  No.  That's an argumentative

  5 question.

  6         Q.  BY MR. LEVY:  At page 39, lines 15 through

  7 17, you say:  "The story had been gone through at least

  8 once because it is now summarized in English for Gregory

  9 by Chavez."  Does this include the alleged deal that you

10  say occurred?

11          A.  Is it summarized?  I don't understand your

12  question.

13          Q.  It's your statement.  Page 39, lines 15

14  through 17.  Would you read the sentence?  In fact, I

15  will start at line 14.  "But in fact, we know that what

16  happened was before the tape recorders got turned on.

17  The story had been gone through at least once because it

18  is now summarized in English for Gregory by Chavez."  So

19  I take it, Mr. Ofshe, that now we know what went on; is

20  that correct?  You have actual knowledge?

21          A.  We have what's recorded on the videotape and

22  the audiotape or the videotape and the transcript, which

23  is that Detective Chavez tells Detective Gregory what Mr.

24  Heredia has agreed to before the tape was turned on



25  because it's captured on the tape.  That's all I am
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  1 saying there.

  2         Q.  Page 40, lines 24 through 25, you say:

  3 "Apparently, Detective Gregory is unaware that Detective

  4 Chavez, according to Mr. Heredia, has cut a" -- page 41,

  5 lines 21 through three -- "deal with him for the

  6 testimony, confirming Feo's statements about witnessing

  7 Feo being threatened, which is what Mr. Heredia is

  8 willing to testify to."  So again, you are referring

  9 to -- according to Mr. Heredia, you are accepting what

10  Mr. Heredia tells you.

11          A.  No.  That's in light of not only what Mr.

12  Heredia says, but the exchanges between Detective Gregory

13  and the instructions given to Detective Chavez as to what

  4 to tell Mr. Heredia and then the changes that are

15  introduced by Detective Chavez precluding the initiation

16  of the statements and he, referring to Detective Gregory,

17  will go to the prosecutor and tell the prosecutor about

18  how -- I don't recall exactly how it's characterized, but

19  he, Detective Gregory, is going to go to the prosecutor,

20  and he's going to speak to the prosecutor, and that is a

21  statement that would be consistent with a deal having

22  been struck, that you give the testimony, and we will get



23  the prosecutor to change the charges.  It is Detective

24  Chavez who introduces that.   Detective Gregory says

~5  nothing about anybody going to the prosecutor.   In fact,
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  1 Detective Gregory says that I have reason to believe that

  2 he was at the scene and if he decides to or if he

  3 remembers that, then let him get in touch with us.

  4 Instead of telling that to Mr. Heredia, Mr. Chavez goes

  5 ahead and tells Mr. Heredia that Detective Gregory is

  6 going to go to the prosecutor and speak to the prosecutor

  7 and say good things about him and tell him how helpful

  8 he's been.

  9         Q.  Is that the end of your answer to my

10  question?  I take it again you deferred to Mr. Heredia

11  and accepted what he had to say?

12          A.  I took --

13          MS. GOTTLIEB: Objection, asked and answered.

14          THE COURT: Overruled.

15          THE WITNESS: I took what Mr. Heredia had to say

16  in light of everything else, and that's what I concluded.

17          THE COURT: We are going to take our noon recess

18  at this time.

19          THE COURT: We will resume at 1:30.

20              (Whereupon, the noon recess was taken.)

21



22

23

24

25
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  1                                     Phoenix, Arizona
                                        July 17, 1996
  2                                     1:44 p.m.

  3

  4                   PROCEEDINGS

  5

  6         THE COURT:  Thank you.

  7         MS. GOTTLIEB:  Your Honor, may I briefly address

  8 the Court about an issue?  I informed Mr. Levy when we

  9 broke for lunch that for the suppression part of the

10  hearing when we get to it today, I will be waiving Mr.

11  Heredia's presence so that I -- because I don't think

12  it's appropriate for Rosa Gonzales to have yet another

13  opportunity to meet him before this Court makes a

14  determination as to the issues raised, and Mr. Levy

15  informed me that he was objecting to that.   I wanted to

16  raise the issue now so that the victim would not be

17  brought over or brought into Court and have an

18  opportunity to view my client before he's removed from

19  the courtroom.



20          MR. LEVY:  Well, I sort of expected, Your Honor,

21  that perhaps part of the hearing would be to determine

22  the reliability of her identification with regard to

23  defendant Heredia and that perhaps that might best be

24  accomplished or facilitated if he was here.   That was my

25  original thinking.  However, of course, we will abide by
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  1 your decision.

  2          THE COURT:  What prior identifications have been

  3 made.

  4          MR. LEVY: Pardon?

  5          THE COURT:  What prior identifications have been

  6 made by this witness?

  7          MR. LEVY: She remembers what he looks like, and

  8 she described him.   She was shown a picture in the past.

  9 That's one of the problems, and remember, I conceded that

10  there was undue suggestiveness, and she knew him

11  previously before this ambush, rather, well, so to

12  speak.

13           MS. GOTTLIEB:  But part of the problem, Judge, in

14  the Neil vs. Biggers it says that all the Court has to go

15  through at this stage is determine the reliability of the

16  identification based upon, in part, what corroboration



17  there is of her having known him previously, having seen

18  him prior to the events in quesjion, and the only

19  transcript or interview that was conducted by the police

20  that's been disclosed to me was one in which she said

21  she's heard his name.   She saw him at the bar the night

22  of the shooting, but that was it.  She didn't recognize

23  him from the scene or anything else, and so that's the

24  problem.   It could interfere with the reliability and

25  determination in Neil vs. Biggers.
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  1           THE COURT:  All right.  I will let you waive his

  2 presence.

  3           MS. GOTTLIEB:  Thank you.

  4               Let's proceed with the cross-examination.

  5           MR. LEVY:   Thank you, Your Honor.

  6           Q.  BY MR. LEVY:  If you will return to page 41

  7 of your testimony, Dr. Of she, Exhibit 14.

  8           THE COURT:  41 or 14?

  9           MR. LEVY:   It's Exhibit 14, page 41.

10            THE WITNESS:  If it's an exhibit, it is not here

11  50 I will need it again.

12            Q.  BY MR. LEVY:  Page 41, lines one through

13  three, and your -- and your opinion was that what Heredia

14  was going to do was simply confirm Feo's statements as



15  related by Detective Chavez.    Is that your position as

16  part of your hypothesis?

17            A.  Yes.

18            Q.  Page 44, lines 11 through 18. You're saying

19  that Detective Chavez cut off Mr. Heredia because of the

20  logic of what was being expressed, and you say that what

21  was going to come out of the mouth of Heredia was

22  something like if the deal happened, you will make sure

23  the charges are dropped, and you say then that at that

24  moment, Detective Chavez jumps in and cuts him off.  What

25  proof do you have of that?    What evidence do you rely
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  1  upon?

  2         A.  I think all I said was the logic of what he

  3  is relating to the prior part of the statement leads to a

  4  conclusion that he's likely to now specify what the quid

  5  pro quo will be, and if you look at the transcript, that

  6  sentence is never finished.

  7         Q.  And that's speculation on your part, is it

  8  not, Dr. Ofshe?

  9         A.  I don't think I tried to express it as

10   anything other than how the sentence would likely to be

11   concluded.

12          Q.  Likely is speculation. Is that so, Dr.



13   Ofshe?

14          A.  That's right.

15          Q.  And at the bottom of that page, 44, lines 22

16   to 25, you testified -- well, the question was:  "Has

17   anything that Detective Chavez testified to today changed

18   your opinion about the fact that this is a," quote,

19   "coerced confession?" And you answered "no"; is that

20   correct?

21          A.  That's correct.  My opinion is that this is a

22   coerced compliant confession.

23          Q.  Based upon believing Mr. Heredia and

24   disbelieving Detective Chavez?

25          A.  Based on the record of the interrogation,
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  1 what happened prior, what happeped afterwards, the

  2 exchanges between Detective Gregory and Detective Chavez,

  3 and the expressions made by Mr. Heredia that. he expected

  4 a quid pro quo for what he had now changed his mind to,

  5 which leads to a coerced compliant confession.

  6          Q.  I already covered page 13, lines four through

  7 six, that you were to make a determination of

  8 voluntariness, so I will move on to page 14, lines one

  9 through four.  And you say:   "Up until the time that the



10  tape is turned off, Mr. Heredia denies any significant

11  involvement.   That is any involvement that, in my mind,

12  would suggest criminality."   Do you see that? Page 14,

13  lines one through four.

14           A.  Yes.

15           Q.  Do you have -- are you judicially trained?

16           A.  No.

17           Q.  Are you -- do you have a degree in law?

18           A.  No.

19           Q.  What is the criminality you are talking

20  about?

21           A.  When I said that, I had in mind the fact that

22  eventually, prior to the off-tape conversation, he said

23  that he may have given Feo a ride on that day, but if it

24  was, it was a ride to a different place than the subject

25  at issue.   That's what I had in mind when I said that.
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  1 didn't think there was anything wrong giving him a ride

  2 to some other place that had nothing to do with this

  3 crime.

  4         Q.  What's that got to do with the charges

  5 against him if you know what they are?  Do you?

  6         A.  I think he's charged with participating in

  7 the murder.

  8         Q.  That's the charge?



  9         A.  However it's expressed.

10          Q.  Do you feel competent to render opinions with

11  regard to criminality?

12          A.  I was talking about when he denies his

13  involvement and the statement is that had to do with his

14  one statement about having given a ride to Feo.   It had

15  nothing to do with the killing.  That's what caused me to

16  say that.

17          Q.  My question, however, was:  Do you feel

18  qualified to give an opinion about criminality?

19          A.  I thought I was qualified to give the

20  statement I gave there because it had to do with what was

21  suggested in my mind and what I understand about life.

22          Q.  Page 20, lines five through nine, starting

23  off "telling him in no uncertain terms that you have been

24  arrested so that you would give a statement.   There is no

25  option offered at that point.   If anything, it is
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 1  reversing the Miranda or the previous Miranda warning."

 2  Do you feel qualified to give opinions with regard to

 3  legal issues concerning Miranda warnings?

 4          A.  I think it has the impact of negating the

 5  earlier statement about what you can and cannot do

 6  because it's a direct statement that an entity called the



 7  Grand Jury has issued a warrant for your arrest so that

 8  you can give a statement.  That's a direct statement to

 9  somebody that you should do this.  There is this entity

10  out there that is requiring that you do it, and then so

11  far as I understand the meaning of what the Miranda

12  warnings consist of, they tell people you don't have to

13  talk to us if you don't want to, and this is in

14  contradiction to that, and I think the English of that is

15  sufficient to make that point.

16          Q.  Page 29, lines 15 through 18.

17          A.  29, was it?

18          Q.  Yes. Trying to withhold from Mr. Heredia

19  full comprehension of the legal situation that he is in

20  by misdescribing the Grand Jury situation.  Do you feel

21  qualified to give a legal opinion with regard to the

22  Grand Jury situation or his legal situation?

23          A.  I think I am sufficiently familiar and having

24  inquired as to whether or not grand juries can issue

25  warrants to compel someone to confess that allow the
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  1 police to take them into custody, and my consultation in

  2 that area tells me that the answer is no.

  3         Q.   And what is the legal situation with regard

  4 to Mr. Heredia?

  5         A.   That he's there because the Grand Jury has



  6 issued an arrest warrant so that he would give a

  7 statement.   That's how it's described to him.

  8         Q.   That's your understanding from him?

  9         A.   That's my understanding from the transcript.

10          Q.   So I take it then Judge Ryan -- he could read

11  the transcript.  He could certainly see that as a judge?

12          A.   I'm sure the Judge is perfectly capable of

13  understanding English, but that's part of a complex

14  series of moves and maneuvers that constitute the

15  interrogation, and one has to see how they are linked

16  together throughout the interrogation and referred to

17  subsequently.   The entire process is a cumulative process

18  and you have to try to pay attention to that, and it

19  takes a fair amount of time to do it, and putting the

20  time in to doing it.

21          Q.   So personally your expertise is really

22  qualified to give that opinion?

23          A.   I think by training and experience I have had

24  sufficient work in this area that I might be helpful in

25  laying these things out.
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  1         Q.   The next is Exhibit 15.  Exhibit 15, a letter

  2  from Stacey Gottlieb dated June 25th, 1996, and I bring

  3  your attention to:  Additionally enclosed is a transcript



  4  of an interview of Mr. Heredia by Dr. Of she dated June

  5  24, 1996. Do you see that?

  6         A.   Yes.

  7         MR. LEVY:   I move Exhibit 15.

  8         MS. GOTTLIEB:   No objection.  Relevance.

  9         THE COURT:   15 is received.

10          Q.   BY MR. LEVY:  I show you Exhibit 5, and my

11   first question is:  That Exhibit 5 was shown to you by

12   defense counsel on July 3, 1996, which purports to be an

13   interview of Salvadore Heredia.

14          MR. LEVY:   May I have Exhibit 5, please?

15          Q.   BY MR. LEVY:  And I show you this Exhibit 5.

16   Do you see that?

17          A.   Yes, I do.

18          Q.   In your transcript of July 3, 1996, at page

19   41, you testified that the best of your recollection, it

20   was accurate and you repeated that at from lines 23 to 25

21   to line one, page 42.

22          MS. GOTTLIEB:   I'm sorry, which number transcript

23   is that?

24          MR. LEVY:   It's Exhibit 14, the transcript of Dr.

25   Ofshe of July 3, 1996.  Page 41, lines 23 to 25, page 42,
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 1  line one.   You testified that Exhibit 5 was accurate to



 2  the best of your recollection.  Do you remember saying

 3  that?

 4          A.   No, but I'm sure I did.

 5          Q.   And at page 42 lines seven and eight you

 6  say:  "It comports with my recollection of what happened

 7  and my recollection."  Do you remember saying that?

 8          A.   Insofar as I remember the interview, yes.

 9  remember saying that.

10          Q.   However, the actual interview, which I have

11  shown you, is Exhibit 16.  Are you aware that it is

12  considerably longer and is far more extensive than the

13  interview provided to me?

14          MS. GOTTLIEB:  Objection to the characterization

15  of this document as the actual interview.  They are both

16  the actual interview.  Mr. Levy's office undertook to

17  transcribe both what the interpreter was saying and what

18  Mr. Heredia was saying.  That does not make one the

19  actual interview and the other not.

20          MR. LEVY:  I disagree, Your Honor.  If I may show

21  the Court.

22          THE COURT:  All right.  Just let me take a look

23  at it.

24          MR. LEVY:  This is the English.  This is the

25  Spanish1 and this is the English-Spanish so that there is
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  1  a complete transcript, however one wishes to follow it.

  2  And what Your Honor -- Your Honor, what I am saying is

  3  that the English, compared to the English of Exhibit 5,

  4  is far more extensive than the actual tape because I

  5  asked for the tape from Miss Gottlieb.  I had it

  6  translated, transcribed. I asked Detective Chavez to

  7  review it for accuracy himself, which he did, and I will

  8  avow to the Court that Detective - - I will move this

  9  through Detective Chavez with regard to the accuracy of

10   the transcription, which I did not demand with regard to

11   the transcription of Exhibit 5.

12          THE COURT:  Just hold on.   Do you have Exhibit 5

13   there?

14              For the record, Exhibit 5 consists of six

15   pages. The English version.   What's contained in Exhibit

16   16 is 24 pages.  So the record may reflect that.

17          MS. GOTTLIEB:  May the record also reflect that

18   Exhibit 5 does not attempt to include both what the

19   translator said and what Mr. Heredia said?

20          THE COURT:  Well, what I referred to was 24 pages

21   is the English version, which is the equivalent of

22   Exhibit 5. Exhibit 5 is simply a portion of the English

23   version only, consisting of five pages. Exhibit 16, the

24   first part which is in English and I am not referring to

25   the other sections which are in Spanish, Spanish-English,
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    1 there are 24 pages in English, and so it's 19 pages

    2 longer than Exhibit 5, and let's move on, and let's get

    3 to the chase here.

    4         MR. LEVY:   Thank you, Your Honor.

    5         Q.  BY MR. LEVY:  Dr. Ofshe, do you know the

    6 Spanish language?

    7         A.  No.

    8         Q.  Are you familiar with the culture of illegal

    9 immigrants in the United States such as Mr. Heredia?

10            MS. GOTTLIEB:  Objection, relevance.

11            THE COURT:  Overruled.

12            THE WITNESS:  No.

              Q.  BY MR. LEVY:  Are you familiar with the

...4  culture of the area from which he is from in Mexico,

15    which is the State of Cinaloa?

16            A.  No.  The same answer the last time you asked

17    me that question.

18            Q.  Are you familiar with the culture of drug

19    traffickers being illegal aliens in the United States?

20            A.  No.

21            Q.  Did you interview Salvadore Heredia on June

22    4, 1996?

23            A.  I believe so.

24            Q.  Did you attempt to utilize a qualified Court

    ~ Interpreter or some other qualified interpreter?
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  1         A.   The responsibility for selecting the

  2 interpreter was Miss Gottlieb's.  I didn't make any

  3 decision along those lines.

  4         Q.   In Exhibit 5, there were three voices

  5 identified as being the translation, which at the top

  6 says -- the only thing it says that the translation was

  7 omitted, and there was nothing about anything else being

  8 omitted.  My question to you is:  Was there only three

  9 people at this interview?

10          A.   No. Miss Gottlieb was present at the

11  interview as well.

12          Q.   So she is the female voice that was heard on

13  the tape?

14          A.   She was the only female present.

15          Q.   Okay. Now, my question, Dr. Ofshe, has to do

16  with suggestability, suggestiveness.  I ask you to go to

17  Exhibit 16 and if you would turn to page five and at the

18  bottom, or the bottom paragraph.  My question to you is

19  whether or not this is suggestive in the terms of you

20  doing an interview with Salvadore Heredia and saying this

21  and asking that it be interpreted.  I am going to make a

22  comment that -- and you can translate it.  It's fine, but

23  it's really a comment for the record, and the comment for

24  the record is that if this was being surreptiously taped,

25  then it raises questions in my mind about why there would
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  1 be --

  2          THE INTERPRETER: Excuse me.   Would you mind

  3 reading a little slower.

  4          MR. LEVY:  Sorry. Where did you leave off?

  5          THE INTERPRETER: Just a couple of sentences

  6 behind.

  7          Q.  BY MR. LEVY: And the comment for the record

  8 is if this was being surreptiously taped, then it raises

  9 questions in my mind about why there should be a break of

10  any length whatsoever between tapes and that of course

11  raises the questions about why they were not.  The

12  entirety of the interrogation was recorded and only part

13  of it has been turned over for discovery.  This is from

14  my notes.   Why don't you just tell him. Is that

15  suggesting anything to Mr. Heredia that it be

16  interpreted?

17           A.  It was suggested that I am making a comment

18  for my notes in English in front of someone who doesn't

19  speak English, and it's rude not to have it translated.

20  It doesn't make any difference one way or the other -- I

21  don't care, because I am interested in trying to figure

22  out at that point, not knowing that the tapes had been

23  provided to me as separate transcripts when in fact one

24  of them should have been a subpart.  Transcript two, I



25  think, is a subpart of transcript one so in my mind there
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  1 were questions as to why there should have been a short

  2 tape, and we now know that it was a function of how it

  3 was transcribed.   So I am making a note to myself to make

  4 sure to look into that.    I can't think of anything that

  5 would suggest to Mr. Heredia, and I don't think it ended

  6 up in any way translated to him in any event.    I don't

  7 know.  If it was, we certainly didn't go into that in any

  8 way that would suggest something, and it didn't

  9 contribute anything.

10          Q.   If that's so, Dr. Ofshe, then at page six --

11  and these aren't numbered.   It's eight lines up.   It says

12  "R. 0. "  Richard Of she.  You're saying you had no

13  involvement -- do you see that?

14          A.   Yes.

15          0.   -- in the crime in any way. Do you see

16  that?

17          A.   Yes.

18          Q.   And he didn't answer. Correct?

19          A.   I don't know whether the English here was

20  preceded by such a translation of what was said in

21  Spanish and then translated back into English.    I don't

22  know.  I can't tell from this.   I would have taken the

23  "in the crime in any way" as his response after being



24  translated back from the Spanish since this is English.

25          Q.   Well, since there is no reference to it
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   1 before that, I take it that it's a question that you

   2 asked him, and he did not respond. Or a suggestion

   3 perhaps you were making to him.  "You were not involved

   4 in the crime in any way."  Were you making that

   5 suggestion, Dr. Ofshe?

   6         MS. GOTTLIEB:   Objection. Compound and

   7 argumentative.  Asked and answered.

   8         THE COURT:   Sustained.

   9         Q.  BY MR. LEVY:  However, at your transcript of

10   July 3, 1996, at page 14, lines one through four, you

11   specifically stated you didn't see his involvement in any

12   criminality.  Do you remember that?

13           A.  Yes.

   .4        MS. GOTTLIEB:   Objection. That misstates what's

15   on the record, and that has been previously explained.

16           THE COURT:   Overruled. He's referring to the

17   testimony.

18           Q.  BY MR. LEVY:  Then at page seven about the

19   middle R. 0., you:   Maybe it will help put everything in

20   perspective.  Do you see that?

21           A.  I see that.

22           Q.  And then it goes on to say, staying with the



23   R. 0., because then I'm going to show you the beginning

24   of the next one, and then we are going to talk about

25   what's not here.  I'll just leave the tape running while
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  1 he's reading, just for the hell of it.  Page eight.   And

  2 dropping down five lines, R. 0.:  And you will see -- do

  3 you see that?

  4         A.  Yes.

  5         Q.  -- that this part starts off and everything

  6 has changed.

  7         A.  That's right.

  8         Q.  Are you suggesting to him that you see that

  9 everything has changed, and you want to get this message

10  across to him so that he might agree with you?

11          A.  No.  I have given him the last part of the

12  transcript of tape two, where he is denying involvement,

13  and then I am having him read the beginning of tape

14  three, the transcript in which everything has changed.

15  He is now saying that he's willing to be a witness and so

16  on.  I am doing that to try to refresh his recollection

17  about where it was at a certain point, and now it goes

18  back on after a gap, and now I want him to tell me what

19  happened in the middle.  I am referring to the record,

20  which is the record of the transcript.

21          Q.  So you call it refreshing recollection?



22          A.  I am calling it -- pointing out to him what

23  is obviously in the transcript which I am asking him to

24  read.

25          Q.  According to you.
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  1         MS. GOTTLIEB: Objection, argumentative.

  2         THE COURT: Overruled.

  3         THE WITNESS: According, to anyone who reads the

  4 transcript and discovers that before the break, he is

  5 saying he had no involvement and now he has suddenly

  6 decided to concur with what Feo said.  That is a change.

  7 That's contained in the record.

  8         Q.  BY MR. LEVY: Of course, if that's not

  9 accurate and we have a lot of references to his

10  involvement, then part of your hypothesis is without

11  foundation with regard to what you just testified.   Isn't

12  that so?

13          A.  No.

14          Q.  Page ten, seven lines down.  R. 0.:  You tell

15  him that that's not what he said.  What I need to know

16  about now -- aren't you telling him that in your opinion,

17  that's not what he said?

18          A.  What page are you on?



19          Q.  Ten. First R. 0., seven lines down.

20          A.  Okay. What it says. is, but that's not what

21  he says.

22          Q.  Aren't you telling him, in your opinion,

23  whatever he told you, you are saying:  But that's not

24  what he said?

25          A.  No. I am telling him that I don't want a
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  1 characterization of what happened.   I'm trying to get him

  2 to tell me as best he remembers what was actually said.

  3 I'm referring to his characterization of what happened,

  4 and I am saying his characterization is not what was

  5 said.  I want to know what was said.

  6         Q.  However, at the bottom of page ten where it

  7 says R. 0., you went on to say he told you you needed to

  8 tell him.  Aren't you, Dr. Ofshe, suggesting to Mr.

  9 Heredia what he is to say, or ybur interpretation of what

10  was told?

11          A.  No, because he's already told me that, and if

12  you look, you will see I am pressing him earlier in the

13  page to say A, B, or C.  I want to know what A, B, or C

14  were.  If he told you I just want information.

15          Q.  Well, if that's so, then page 11 in the

16  middle, R. 0.:  Do you remember what it was?  Do you see

17  that?



18          A.  Yes.

19          Q.  And you go on to say:  You told him he needed

20  to make a deal.  Is that not a suggestion to Mr. Heredia

21  to conform to your hypothesis that there had to be a

22  deal?

23          A.  I don't see any of Mr. Heredia's statements

24  on here, so what you have done is take out everything

25  that he has input, and much of what I say is going to be
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  1 responsive to what he said, and so I am really confused

  2 by this transcript.

  3         MS. GOTTLIEB: I have an objection because Mr.

  4 Levy is asking a question based upon -- he's breaking it

  5 into three different statements made by Dr. Of she, when

  6 in fact, it was one sentence and there were pauses in

  7 between so that the interpreter could interpret it

  8 accurately as they went along.   So the way it should read

  9 is:  Do you remember what it was he told you?  You needed

10  to tell him to make the deal.   That was the question Dr.

11  Of she asked.

12          THE COURT:  You know, this is getting pointless.

13  why don't you just submit the transcript.  Let me read

14  it.  I can make a determination of whether or not there

15  was suggestiveness or not or coaching or prodding or --



16          MS. GOTTLIEB: I don't have any objection.

17          THE COURT:  -- or prodding.

18          MS. GOTTLIEB: I have no objection to that.  This

19  is Mr. Levy's.

20          MR. LEVY: How kind.    If you can make some notes,

21  Your Honor, I will point out those areas that I think are

22  suggestive if they would be any assistance.

23          THE COURT:  I have to review the transcript in

24  its entirety.

25          MR. LEVY: All right.
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  1         THE COURT: I mean that would be like letting

  2 Miss Gottlieb just submit portions of the transcript as

  3 she did in Exhibit 5, but portions of the interrogation

  4 and say just focus on that.

  5         MR. LEVY:  I understand, but -- and I understand

  6 what the Court's saying, so you feel that, Your Honor,

  7 that you can read this and make a determination.

  8         THE COURT: I think despite maybe the doctor's

  9 hesitation, I think I can determine whether something is

10  being suggestive or not.  I have seen enough of that.

11          MR. LEVY:  Okay.

12          THE COURT: We will receive Exhibit 16 into



13  evidence.

14          MR. LEVY:  Yes.

15          Q.  BY MR. LEVY:  I show you Exhibit 17.  This is

16  testimony of Salvadore Heredia of July 3rd, 1996 which

17  you have already testified, Dr. Of she, that you were

18  present during; is that correct?

19          A.  That's correct.

20          Q.  One of the hypotheses that you posed with

21  regard to your thesis or opinion was that the only thing

22  to be dropped was the drug charge.  Do you remember

23  saying that, that he would be let free and the drug

24  charge would be dropped?

25          A.  That is my understanding.
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  1          Q.   However, on direct examination by defense

  2 counsel, page six, lines 24, 25, defendant was asked:

  3 Did he tell you whether or not this murder case would be

  4 dropped or dismissed if you agreed to be a witness?   And

  5 he says:   Yes, yes.   On line four. Do you see that?

  6          A.   What page was that again?

  7          Q.   Six. Line 24, 25.

  8          A.   24. Yes.

  9          Q.   And in addition, do you agree that this

10  confirms that he knew he was arrested for murder?   Look

11  back over lines 24 and 25, page six.   This murder case.



12           A.   In this version of it, yes, it would presume

13  that.

14           Q.   Now, at page 15, lines 16 through 18.

15           THE COURT:  What page, 15?

16           MR. LEVY:   15. Lines 16 through 18.   Part of the

17  hypothesis stated by you, Dr. Of she, earlier and in your

18  opinion both on July 3rd and today was that defendant

19  Heredia was not advised that he was under arrest for

20  murder.   And defendant Heredia testifies here at lines 16

21  through 18:   Answer:  "I was told I was being -- I was

22  told I was being arrested for something Alf redo Mendoza

23  had said to the jury about the death of Nabor Soto."   Do

24  you see that?

25           A.   Yes.
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  1         Q.  Would you agree, then, that he is testifying

  2 here that he was aware that he was under arrest for

  3 murder?

  4         MS. GOTTLIEB:    Objection, speculation.

  5         THE COURT:   Overruled.

  6         THE WITNESS:   No, because this is consistent with

  7 what's in the transcript where he's told he's being

  8 arrested because of what Feo said and the Grand Jury has

  9 arrested him, so he would give a statement.



10          Q.  BY MR. LEVY:   I don't believe that statement

11  is in this.  Do you see that, Dr. Ofshe?   It doesn't say

12  death.

13          A.  It says:   I was told I was being arrested for

14  something Alf redo Mendoza said to the Grand Jury about

15  the death of Nabor Soto.

16          Q.  Right.   Nothing about a statement, is there,

17  Dr. Of she?

18          A.  Something Alf redo Mendoza had said to the

19  Grand Jury.  That's a statement-.

20          Q.  Well, yes, but your statement is that the

21  arrest warrant was for him to give a statement.  That was

22  your testimony.  Have you forgotten?

23          MS. GOTTLIEB:    Objection, argumentative.

24  Misstates the testimony.   It is directly what Detective

25  Chavez said in the transcript.
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  1         THE COURT:  Overruled.

  2         THE WITNESS:  That is what's in the transcript.

  3 That's what he was told during the interrogation.

  4         Q.  BY MR. LEVY:  Page 16, again, and this is

  5 lines six through 12.   Question:  "When were you told

  6 that the murder charge would be dropped if you testify?"



  7             Answer at 11:  "It's when we were making a

  8 deal, me and Detective Chavez."

  9             So his understanding, according to this

10  testimony on July 3rd, 1993, should be -- do you see that

11  he understood that he was under arrest for murder and he

12  is saying now that the deal was to drop the murder charge

13  and not the drug charge?  Do you see what he's saying

14  there?

15          A.  I see that, and I understand, yes, he is

16  saying that, and yes, that is inconsistent with what's

17  been said before.

18          Q.  BY MR. LEVY:  Page 17.  Lines two through

19  four.  Heredia says:  "At first it was the truth."

20              Question:   "How long did you tell the

21  truth?"

22              "About an hour and a half."

23              If Heredia gave a lot of details in the first

24  interview about his involvement and he's saying I took

25  Feo here or there.  I took Feo home.  I did this.  I did
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 1  that -- according to this testimony, he's telling the

 2  truth.  Is that what it appears to say?

 3          MS. GOTTLIEB:   Objection. That's --

 4          THE COURT:   The question is totally confusing.



 5          MS. GOTTLIEB:   Yes.

 6          Q.   BY MR. LEVY:  Well, what I'm saying, Dr.

 7  Of she, this isn't what Detective Chavez says Feo made a

 8  statement about.  This is what defendant Heredia is

 9  telling Detective Chavez of his own knowledge, of his

10  involvement in the ambush and murder of Leobardo

11  Sotomayor.   If that's in the transcript -- and here he

12  says he's telling the truth.   Does that suggest to you

13  that that is indeed when he -- that he is telling the

14  truth to Detective Chavez?

15          MS. GOTTLIEB:   Objection. That assumes Mr.

16  Levy's characterization of it being Mr. Heredia's direct

17  knowledge when in fact he gained it from hearsay.

18          THE COURT:   That's overruled. That's what he

19  testified to.

20          THE WITNESS:   He testified that in the beginning,

21  up to the time of the off-tape conversation that he was

22  telling the truth.   That's what I understand his

23  testimony to mean.

24          Q.   BY MR. LEVY:  And again, consistent with what

25  you earlier testified to, Dr. Ofshe, in the second part
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  1 of the interview, all he told Detective Chavez is what he



  2 had told -- what Detective Chavez had told Heredia -- in

  3 other words, page 17, lines 12 through 13, does he not

  4 say all that he testified to in the second interview was

  5 just what Detective Chavez told him Alf redo Mendoza had

  6 said?

  7         A.  The lies that he refers to in lines eight and

  8 nine are telling him what he told -- what he told me

  9 Alf redo Mendoza had said.

10          Q.  However, I ask you to accept that in the

11  second interview, defendant Heredia gave a lot of

12  original information that had nothing to do with what

13  Detective Chavez told him Mendoza said.  Did you ever see

14  any of -- all of these original references that defendant

15  Heredia told Detective Chavez all of this knowledge that

16  he knew that had nothing to do with what Chavez told him

17  about the Mendoza statement?

18          A.  As I went through the documents, I saw many

19  references to information about the crime, and I looked

20  at other people's statements about the crime, and since I

21  was not charged with the task of trying to evaluate the

22  reliability of this statement, I didn't try to develop a

23  pedigree on all of those statements.  It was too

24  complicated, too confusing to me.   I didn't have the

25  materials or the time to do it.  I am aware that he said
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  1 a lot about the crime.  I don't know what the analysis of

  2 that would show in terms of whether it's demonstrating

  3 independent actual knowledge or not.  That's not

  4 something I tried to do.  The logic of it is if it shows

  5 an independent knowledge of the crime, then that suggests

  6 that he had actual participation.   That's the position I

  7 have always taken on how one evaluates that kind of

  8 information.

  9         Q.   However, he goes on to say at the bottom of

10  page 17, lines 23 to 24 that part of the deal was to

11  lie.  And, Dr. Of she, I have never heard you state that

12  part of the deal was for him to lie.  Did you?

13          A.   I didn't characterize it that way. I don't

14  generally characterize people as lying until I am forced

15  to.

16          Q.   However, at page 19, he says at lines 14 to

17  15:  That what answers he gave were true as far as the

18  case they were investigating goes.  So does that suggest

19  to you he's not really refuting the comments told him

20  about Mendoza?

21          MS. GOTTLIEB:  Objection.   I would ask that the

22  entire reference be read for the record beginning with

23  line ten, which puts that answer in context with the

24  question.   The question you said in the first part of the

25  interview that everything you told him was the truth.

                          SUPERIOR COURT
                         Phoenix, Arizona

               it



 <<< Page 81 >>>

�

                                                        85

  1         MR. LEVY:   I guess the Court is permitting this,

  2 huh?  I will be glad to read it.

  3         THE COURT:   I don't understand the point.

  4         MR. LEVY:   Well, the point is this, Your Honor,

  5 reference and in asking Dr. Of she --

  6         Q.  BY MR. LEVY:  Part of your hypothesis was

  7 that what Feo said about Heredia's involvement, Feo --

  8 Heredia kept saying that's a lie.  His position was

  9 everything Mendoza said was a lie, and then added a lot

10  of other details.   Isn't that part of your hypothesis?

11          A.  My hypothesis was what he's maintaining in

12  the first part is that the statements that Feo made about

13  his involvement were simply not true.  Also, during the

14  first part he talks a lot about the crime and things that

15  he thinks he knows about the crime, which is what I

16  testified to the last time I was here, but much of that

17  information is unclear to me as to the source of it.

18  Some of it was picked up in conversations from other

19  people so that he reports and so on, so he thinks he

20  knows a lot about the crime.   He talks about things he

21  thinks he knows about the crime, but how he knows those

22  pieces of information, I have never tried to determine,

23  and it's not clear to me that it's obvious from the

24  records I have looked at.

25          Q.  Well, Dr. Ofshe, if he -- if you have read
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  1 all of that, and you claim you did, and he basically told

  2 Detective Chavez in the first interview all of his

  3 involvement, which includes the reference to what Mendoza

  4 or Feo said, what's the point of the deal?   Detective

  5 Chavez got it all in the first interview.   Don't you see

  6 that?

  7          A.  No.

  8          Q.  Huh?

  9          A.  The issue that's being debated in the first

10  part is whether or not what Feo said about his

11  involvement is accurate.  He's denying that.   At the same

12  time, he's talking about aspects of the crime, things

13  that he thinks he knows, that he may have -- that he's

14  picked up from various sources.  There are two things

15  going on in the first part.   The focus of it -- the

16  admission that's important is whether or not what Feo

17  says about his involvement is accurate, and that he's

18  denying up until the off-tape conversation.   He speaks

19  about what he thinks he knows about the crime,

20  conversations, what was known, who did what, why things

21  happened.   He thinks he knows a lot about the crime, and

22  it's not clear to me whether he knows that because he

23  heard it or because he was involved in it, and I haven't

24  tried to pin down the pedigree of each piece of

25  information because that requires a tremendous amount of
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  1  work.

  2         Q.     Nevertheless, you characterized various

  3  pieces of information such as he denied whatever

  4  statements Detective Chavez made as to the statements of

  S  Mendoza. Do you recall characterizing it that way?

  6         A.     I think the record is clear.    He denied that

  7  any of that was true repeatedly during the first part,

  8  over and over again.             -

  9         Q.     Okay.  I just --

 10         THE COURT:     This is getting nowhere.

 11         MR. LEVY:     I am just about through, Your Honor.

 12         THE COURT:     All right.  Thank you.    I can read

 13  the transcript myself.

 14         MR. LEVY:     I understand.     I understand.

 15         Q.     BY MR. LEVY:  Dr. Ofshe, what are the

 16  indications of deception that you report?

 17         A.     Deception -- could you be more specific?

 18         Q.     Criminal suspect.  A criminal suspect thought

 19  to be involved in a crime.    And in an interrogation, what

 20  are the indications of deception you look for on the part

 21  of the suspect?

 22         A.     The suspect's answers to questions about the

 23  crime, how those answers can be corroborated, whether or



 24  not the suspect eventually makes an admission, and then

 25  provides information that corroborates the admission
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  1 that's made and particularly corroborates anything that

  2 goes beyond -- goes beyond anything the police have told

  3 him or the police know.  So one is always looking for

  4 corroboration that could only be known to someone

  5 actually involved in the crime.   That's the purpose of

  6 eliciting the confession, is to get just that kind of

  7 corroboration.

  8         Q.  In this confession that you claim you read --

  9 and I suppose you looked at the videotape?

10          A.  I looked at the videotape, and I did read the

11  interrogation.

12          Q.  Did defendant Heredia display any signs of

13  deception?

14          A.  I don't understand your question.  What do

15  you mean by "signs of deception"?

16          Q.  You already testified indicators of

17  deception, and it was a rather long answer, and my

18  question to you was:  With that kind of knowledge, as an

19  expert, having seen or read the confession and viewed the

20  videotape, did defendant Heredia display any signs of

21  deception?



22          A.  And I told you previously and I will repeat

23  that in order to evaluate that, one would need to

24  identify each and every statement that he volunteers

25  about the crime and know the pedigree of that to know
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  1  whether or not he is displaying actual knowledge of the

  2  crime, and that's not something I tried to do.  I was

  3  only asked to look at the issues of the interrogation

  4  leading up to the decision to make some form of

  5  admission, not to evaluate the quality and reliability of

  6  the statements that he made.

  7          Q.  You interviewed Mr. Heredia on June 4th,

  8  1996, and it was recorded; is that correct?

  9          A.  That's correct.

10           Q.  Did you record the interview with Mr. Heredia

11   50 that an independent expert could evaluate your

12   results?

13           A.  I always record so there is an accurate

14   record of what I have done for my own purposes, and so

15   that anyone else who needs to look at it can look at it

16   in its entirety.

17           Q.  However, Exhibit 5 produced by the defense on

18   July 3rd, 1996, was not a complete record, was it?



19           A.  I recorded the entirety of the work that I

20   did. I gave the tape to defense counsel.   What defense

21   counsel did with the tape after that was not my

22   decision.  I expected it to be transcribed.  I expected

23   to eventually be given a copy of the transcripts, and

24   what I received was what was faxed to me.  That is the

25   abbreviated transcript.

                          SUPERIOR COURT
                         Phoenix, Arizona

 <<< Page 86 >>>

�

                                                        90

  1         Q.  Could you explain, Dr. Of she, with regard to

  2  Exhibit 16 and, for that matter, Exhibit 15, page five,

  3  and Exhibit 16, page 23, it says the tape was turned

  4  off.

  5         A.  May I have a copy of that exhibit?

  6         Q.  Exhibit 15 and 16.   Page 23.

  7         A.  Yes.

  8         Q.  How come the tape was turned off?

  9         A.  Because that was the conclusion of the

10   interview.

11          Q.  How long was the gap?

12          A.  I don't know.

13          Q.  You said you are turning the tape back on

14   because we are asking a lot of questions about

15   Salvadore's estimate of the length of time and that

16   discussion concerning drug charges.  I take it by those

17   words that there was an active discussion going on that



18   was not taped?

19          MS. GOTTLIEB:   Excuse me. That misstates the

20   transcript. It is:  We are not asking a lot of

21   questions. It is:   We are asking another question.

22          MR. LEVY:   I object to counsel testifying.

23          MS. GOTTLIEB:   I am correcting the misread

24   transcript. It's not appropriate.

25          THE COURT:   Let me see the transcript, Doctor.

                           SUPERIOR COURT
                         Phoenix, Arizona

 <<< Page 87 >>>

�

                                                        91

  1         MS. GOTTLIEB:   The transcript five, page six.

  2         THE WITNESS:  This is the transcript.   This is

  3  the other version.  There are two versions, Your Honor.

  4         MS. GOTTLIEB:   What page were you reading from

  5  Noel?

  6         MR. LEVY:  Either 23 on 16 or six on five.

  7         THE COURT:   He was referring to page 23 on 16.

  8         MS. GOTTLIEB:   I would submit, Your Honor, since

  9  Mr. Levy's transcript says we are asking lots of

10   questions that I be permitted to submit a copy -- the

11   tape, the original tape, because that is not my

12   understanding or recollection of what was said. There

13   were no questions asked.  I was present. The only thing

14   I told Dr. Of she was; didn't you forget to ask him how

15   long they talked about the deal?

16          MR. LEVY:  I object to counsel testifying.



17          MS. GOTTLIEB:   I'm trying to clarify the record.

18          MR. LEVY:  I object to counsel testifying.

19          THE COURT:   All right.  Submit the original

20   tape.

21          MS. GOTTLIEB:   I will.

22          Q.  BY MR. LEVY:   If the tape was turned off, it

23   wouldn't be on the tape now, would it, Dr. Of she?

24          A.  No.

25          Q.  So my question to you again is:  You say I'm
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  1 turning the tape back on because we are asking a lot of

    questions about Salvadore's estimate of the length of

  3 time of the discussion concerning the drug charges, et

  4 cetera.   Do you see that?

  5         A.   I see that that's what this says, yes.

  6         Q.   So my understanding of the words is that

  7 there was a lot of questions.   We are asking a lot of

  8 questions.   Were you asking a lot of questions?

  9         A.   Well, if I used the word -- if that

10  transcript is accurate, and I used the word "we," that

11  would mean other people are asking him questions, and it

12  is turning to a matter of significance, and I am turning

13  the tape back on.  If, on the other hand, what it

  4 actually says is I am turning it back on because I am



15  asking a question, then it would be consistent with what

16  Miss Gottlieb says about how that came about.

17               All I can tell you is that my policy is if a

18  matter of substance comes up, I turn the tape on

19  immediately because I want it on tape for at least the

20  reason I am not going to remember it if it isn't on the

21  tape, and the simplest thing for me to do is to keep

22  everything on the tape so that I have a completely

23  accurate record and anyone else who wants to listen to it

24  to know exactly what was said.

25          Q.   But my question, Dr. Ofshe, simply was:
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 1   Since the tape was turned off arid you were there, what

 2   were the questions -- were there a lot of questions?

 3   What was discussed and with whom?

 4           A.  I am telling you if the words that were

 5   spoken is "we are asking a lot of questions," then that

 6   would relate to other people in the interview room asking

 7   a lot of questions.  If what's on the tape is I am asking

 8   a question about, then that would be because Miss

 9   Gottlieb reminded me that I hadn't asked about that, and

10   given that reminder, I turned the tape on and now asked

13.  him about it.

12           Q.  I noticed that Isabelle Fieros as the



13   interpreter is saying something, and it's not noted on

14   Exhibit S page six, but it's on page 23 of Exhibit 16,

15   and it apparently has to do with how long the

16   conversation lasted and the interview by Detective Chavez

17   on June 14th, 1994.

18           A.  What page are we?

19           Q.  23, same page.   And Salvadore Heredia at the

20   bottom says 20 minutes.   Is that what you see?

21           A.  Yes.

22           Q.  However, your hypothesis was that it was

23   eight minutes; isn't that correct?

24           A.  That's correct.

25           Q.  So that's an inconsistency, isn't it?
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  1         A.   But not a troubling one.

  2         Q.   What?

  3         A.   It is, but it's not a troubling one.

  4         MR. LEVY:   That's all.

  5         THE COURT:    Miss Gottlieb.

  6         MS. GOTTLIEB:   I will try to be as brief as I

  7 possibly can.

  8         THE COURT:    I'm sorry. I can't hear you.

  9         MS. GOTTLIEB:   I'm sorry.  I will try to be as

10  brief as I possibly can.



11

12                      REDIRECT EXAMINATION

13  BY MS. GOTTLIEB:

14          Q.   Let's start with what was just asked of you,

15  Dr. Of she.  The 20 minutes that Mr. Heredia said that he

16  thought the conversation about the deal occurred, the

17  tape was off for eight minutes.  Why is that not a

18  troubling inconsistency?

19          A.   Because people are not technically good at

20  estimating time when it goes like:  That 20 minutes,

21  eight minutes, a year later, whatever it is later, I

22  wouldn't find that particularly surprising or significant

23  even if it were accurate.

24          Q.   Now, did you have anything to do with making

25  the transcript, Exhibit Number 5?
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  1         A.  No.

  2         Q.  Are you aware of whether my office's

  3 transcribing equipment is not sophisticated or if it is

  4 sophisticated to be able to hear a -- difficult to hear a

  5 tape?

  6         MR. LEVY:  Objection, calls for speculation.

  7         THE COURT:  Sustained.

  8         MS. GOTTLIEB:  I'm asking if he knows that.

  9         THE COURT:  I don't know how he would know that.



10  Well, if he knows, he can answer it.

11          Q.  BY MS. GOTTLIEB:   Do you know?

12          A.  I don't have any knowledge.

13          Q.  Now, when Mr. Levy was asking you questions

14  about details of Mr. Heredia's statements and whether or

15  not they are corroborated elsewhere in the case, do you

16  remember those questions, first of all?

17          A.  I think so.

18          Q.  And with regard to those questions, is there

19  some reason why you did not attempt to do a reliability

20  analysis versus only doing a vo2Luntariness analysis?

21          A.  Because I was asked to prepare for a hearing

22  and to do the circumstances under which the admission was

23  made, and that's far short of the question of whether any

24  particular statement is a possibly coerced true statement

25  or possibly coerced false statement.  They are separate
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 1  issues.

 2          Q.  Okay.  So can a defendant's confession, even

 3  if it's a true confession, still be a coerced compliant

 4  confession?

 5          A.  That's correct.   That's what my opinion was.

 6          Q.  And is there a difference between a coerced

 7  compliant confession and a coerced false compliant

 8  confession?



 9          A.  Yes, there is.

10          Q.  And just because Mr. Heredia -- if there are

11  any corroborating details to the statement that he gave,

12  does that necessarily mean that it was a false confession

13  or a true confession without conducting a pedigree, as

14  you call it, analysis?

15          A.  No.  Because unless one can determine whether

16  possession of this information comes about because it was

17  given to him by someone, or whether it comes about

18  because he was actually a witness or a participant in the

19  crime, the fact that he possesses it alone still leaves

20  open the important question, which is how does he come

21  into possession of this knowledge?

22          Q.  So if it was given to him by other people on

23  the street who heard rumors about things that happened or

24  friends that he talked to, would that be a source of

25  knowledge, for example, that he might --
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  1         MR. LEVY:  Objection.   Calls for speculation.

  2         MS. GOTTLIEB:   That's a hypothetical question

  3  posed in light of Dr. Of she's knowledge of coerced

  4  compliant confessions.

  5         THE COURT:   The objection is sustained.

  6         Q.  BY MS. GOTTLIEB:   Dr. Ofshe, have you

  7  encountered cases where a person who is being questioned



  8  contributes details that they gained from hearsay to try

  9  to make the statement seem more corroborative or

10   truthful?

11          MR. LEVY:  Objection, irrelevant.

12          THE COURT:   That's overruled.

13          MR. LEVY:  No foundation.

14          THE COURT:   Overruled.

15          THE WITNESS:   Yes.

16          Q.  BY MS. GOTTLIEB:   And under those

17   circumstances, just because the person gave details or

18   things that appeared to be corroboration, does that mean

19   that the details came from the person's direct knowledge?

20          A.  Not necessarily, no.

21          THE COURT:   This is getting far afield. It

22   doesn't have anything to do with the issues involved

23   here.

24          MS. GOTTLIEB:   Thank you, Judge. However, I just

25   felt compelled to address Mr. Levy's cross. I will move
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  1 on.

  2         Q.  BY MS. GOTTLIEB:   Does what Mr. Levy was

  3 asking about regarding corroborative details have

  4 anything to do with the voluntariness analysis?

  5         A.  No, not necessarily.

  6         Q.  In -- well, why not necessarily?



  7         A.  Because under some circumstances, it can be

  8 helpful to do that analysis, to~ reach an opinion about

  9 voluntariness.   In this particular case, it seemed to me

10  the evidence about what was there was sufficient for me

11  to reach the conclusion that I wanted -- that I needed to

12  reach a conclusion about it without having to even think

13  about undertaking the voluntary analysis, and so

14  thankfully it wasn't necessary.

15          Q.  Additionally, you indicated that it would

16  take an extraordinary amount of time to do that.  Is that

17  true?

18          A.  I think it would.  Judging from the documents

19  I have read, there is complicated histories on all of

20  these statements, including recantations and information

21  in the community and so on and so forth, and it would be

22  a terribly time-consuming job to try to break that down.

23          Q.  And have you also been informed that the

24  office of court-appointed counsel has a limited budget

25  and a limited number of hours that they will allow you to
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  1 spend on this case?

  2         A.  I don't recall being informed about that.

  3 just know I remember entertaining the idea of undertaking



  4 that part of the analysis because it didn't seem to be

  5 necessary, given the clarity of the other information.

  6         Q.  And submitting your bills, did you have to

  7 ask me to resubmit bills for every section of hours that

  8 you had completed so that you could have advanced

  9 approval?

10          A.  Yes.

11          Q.  Now, Mr. Levy asked you about Exhibit Number

12  8 having to do with a letter regarding the Pulitzer Prize

13  issue.  Do you recall that?

14          A.  Yes.

15          Q.  And in your curriculum vitae, Exhibit Number

16  4, page one, do you address the Pulitzer Prize issue?

17          A.  I address my relationship to the Pulitzer

18  Prize and have since it was awarded in 1979.

19          Q.  In your curriculum vitae, now or in any prior

20  version, have you ever claimed that you were an

21  individual Pulitzer Prize winner?

22          A.  Never.

23          Q.  And have you complied with the way it is

24  represented on your curriculum vitae with the way the

25  Pulitzer Prize folks told you it should be notated?
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  1         A.  Well, I didn't do that because they told me



  2 that.  I did that because the metal is peculiar to the

  3 Pulitzer prize.   It is awarded by the institution. It

  4 creates confusion in the minds of people who are not

  5 intimately familiar with that, and so the proper way to

  6 describe what is involved in that, mine and Kathy

  7 Mitchell's and Dave Mitchell's, the publishers of The

  8 Point Reyes Light, we all describe it exactly the same

  9 way.  We all did the work and produced the Pulitzer prize

10  for The Point Reyes Light.   In the book that we wrote

11  about this, we described it on the jacket as how the

12  newspaper won the Pulitzer prize.  We recognize that it

13  is an odd circumstance.  Woodward and Bernstein, for

14  example, are in the same position that we are in.  It was

15  the Washington Post that won the prize for the work that

16  Woodward and Bernstein did, even though everyone thinks

17  Woodward and Bernstein won the Pulitzer prize.

18          Q.  Mr. Levy also asked you questions about how

19  many cases you have testified in or helped in for the

20  prosecution.  Do you recall those questions?

21          A.  That's correct, yeah.

22          Q.  And would you remind us approximately how

23  many cases you have consulted with law enforcement

24  agencies and prosecutorial agencies in prosecuting

25  defendants?
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  1         MR. LEVY:  Objection.   It exceeds my direct

  2 examination.   I only asked him over the last two years.

  3         MS. GOTTLIEB:  Over the last two years.  I will

  4 add that, Your Honor.

  5         THE WITNESS:  One, perhaps two.

  6         Q.  BY MS. GOTTLIEB:   And on the basis of Mr.

  7 Levy's questions, have you also assisted additional law

  8 enforcement agencies and prosecutors' offices in the

  9 past?

10          MR. LEVY:  Objection, exceeds my

11  cross-examination.

12          MS. GOTTLIEB:  It goes to rebuttal of his bias.

13          THE COURT:  Sustained.   His CV is in evidence.

14          MS. GOTTLIEB:  May he answer that question?

15          THE COURT:  The objection is sustained.  The CV

16  is in evidence.  I can review that.

17          Q.  BY MS. GOTTLIEB:   When you analyze a

18  statement and an interrogation for voluntariness, do you

19  look for whether a benefit was promised?

20          A.  Yes.

21          Q.  Why?

22          A.  Because that's one of the classic conditions

23  of -- it's accepted as leading into a voluntary

24  statement.

25          Q.  And did you find that in this analysis and
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  1 the analysis of this case?

  2         A.  I found that it was both present, and also

  3 the record indicates, together with, as Mr. Heredia

  4 reports, that it was what motivated him to shift his

  5 position and to now start confirming what Feo had said.

  6         Q.  Mr. Levy asked you a question to the effect

  7 of whether or not a statement you made in one of your

  8 publications meant that you thought all detectives were

  9 biased.  Do you recall that question?

10          A.  I recall a question along those lines.

11          Q.  What is a position bias?

12          A.  It has to do with one's social position, with

13  one's role, and what one is liable to remember and

14  selectively perceive as a function of that, so that

15  position bias is extremely important.  And for example,

16  understanding what gets written down in notes.   Notes are

17  selected representations of what happened.  If someone is

18  doing an investigation, then they write down notes that

19  attempt to capture everything.   If, on the other hand,

20  all you want is the only thing seeking to get an

21  admission, one may only write down notes that are

22  consistent with one's goal.

23          Q.  And does position bias, the fact that it

24  exists, is that in and of itself the equivalent of your

25  saying that because police officers have a particular
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 1  position bias, that they are always going to say lies?

 2          A.    No.  That's a problem -- position bias is a

 3  problem that needs to be overcome to do the job better.

 4          Q.    In other words, they need to be aware of it

 5  so that they can make efforts to be objective.   Would

 6  that be accurate?

 7          MR. LEVY:    Objection.  Leading.

 8          THE WITNESS:    Not only to be objective, but also

 9  on the method for getting information so that they don't

10  get caught up in the mistake as in the Phoenix Temple

11  murder case, for example.

12          Q.    Mr. Levy asked you a lot of questions

13  regarding -- well, I'll skip it.

14                Mr. Levy asked you a question regarding your

15  qualifications to comment on the effect of a statement

16  Detective Chavez made regarding the Grand Jury issuing a

17  warrant for him to come and make a statement.   Do you

18  remember him addressing that topic with you?

19          A.    Yes.

20          Q.    And do your qualifications, as a social

21  psychologist, sociologist, particularly with training and

22  interrogation techniques, provide you with any useful

23  tools in analyzing the effect of that kind of statement

24  on someone who is subject to an interrogation?



25          A.    Yes, and that kind of tactic, to a lesser
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  1  degree, is a standard police tactic.  Describing a crime

  2  in softer language is an often used tactic to make it

  3  easier to do the interrogation, but here, talking about

  4  or suggesting that the Grand Jury has arrested or ordered

  5  his arrest for a particular purpose and obscuring the

  6  fact that he's been arrested for murder is extremely

  7  important because it changes his -- potentially changes

  8  his whole perception of the situation.

  9         Q.  Mr. Levy asked you whether you know Spanish

10   and know Spanish culture, particularly relating to drug

11   defendants or drug offenders from Cinaloa. Do you recall

12   that?

13          A.  Yes.

14          Q.  What is your position with regard to whether

15   or not those factors would have any relevance in making a

16   voluntariness determination?

17          MR. LEVY:  Objection.  Calls for a legal

18   conclusion and relevance.

19          THE COURT:  It's -- well, yeah, sustained.

20   Rephrase the question.

21          Q.  BY MS. GOTTLIEB:  How would those factors, if

22   at all, affect your determination as to whether or not



23   the statement made here was a coerced compliant

24   confession?

25          A.  I can't think of anything that might exist in
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  1 the culture of Cinaloa that would --

  2         THE COURT:   Are you familiar with the culture?

  3         THE WITNESS:  Any culture, Your Honor.

  4         THE COURT:   Oh, any culture.

  5         THE WITNESS:  Any culture that would assist me in

  6 understanding what the record as it's expressed -- as

  7 it's captured here suggests.

  8         Q.  BY MS. GOTTLIEB:  Mr. Levy accused you of

  9 suggesting, by showing transcripts to Mr. Heredia, making

10  suggestions to him.  Do you recall that?

11          A.  Yes.

12          Q.  When you showed the transcripts to Mr.

13  Heredia, what was your purpose?

14          A.  The purpose was to try to focus his attention

15  insofar as it was possible in the interrogation prior to

16  the time that he was breaking the tape and then to have

17  him reread or read what happened when the tape came back

18  on.  Hopefully, that might make it a bit easier for him

19  to remember what happened in the middle.

20          Q.  During your interview of Mr. Heredia, did you



21  try to suggest to him what he should tell you?

22          A.  No.

23          Q.  Did you explain to him during the interview

24  that if the police officers just told him to give them

25  whatever information he had, fine, or if they said A, B,
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  1  and C, whatever it is, fine, but whatever it is, that Mr.

  2  Heredia should tell you the words that were said to him

  3  to the best of your recollection?

  4         MR. LEVY:  Objection, leading.

  5         THE COURT:  It's overruled.

  6         MR. LEVY:  Counsel is --

  7         THE COURT:  Overruled.

  8         THE WITNESS:  That's what I told him, and the

  9  purpose was that my goal in doing the debriefing was to

10   try to substitute for the record, and the best thing that

11   I could get would be an exact record of what was said.

12          Q.  BY MS. GOTTLIEB:  Would it be fair to say,

13   then, that you prefer to have statements that folks say

14   during the interrogation rather than having Mr. Heredia's

15   summarized memory of it?

16          A.  Absolutely.

17          Q.  Mr. Levy asked you whether or not there were



18   any signs of deception displayed by Mr. Heredia.  Would

19   it be possible to know that by conducting only a

20   voluntariness or an analysis to determine whether a

21   confession was coerced without comparing it to the other

22   documents?

23          A.  Well, I took signs of deception to mean

24   essentially the full analysis of what happened in the

25   interrogation, and that simply wasn't done.  Now, I don't

                          SUPERIOR COURT
                        Phoenix, Arizona

 <<< Page 103 >>>

�

                                                         107

  1  know.  The signs of deception was supposed to be

  2  something about demeanor or whatever, but I answered the

  3  question as I did.

  4         Q.  Just because the Phoenix Police Department in

  5  this particular instance tape-recorded part of Mr.

  6  Heredia's statement, does that necessarily mean that they

  7  follow taping procedures in every case properly?

  8         MR. LEVY:  Objection.   Calls for speculation.

  9         THE COURT:  Sustained.

10          Q.  BY MS. GOTTLIEB:   Do you know whether or

11   not -- or strike that.

12              Mr. Levy asked you whether a statement in

13   this case was taped. Do you recall that question?

14          A.  Yes.

15          Q.  And whether or not there was -- he referred

16   to the letter by you to Mr. Larry Hammond, Exhibit Number



17   10, in asking you questions about whether police agencies

18   that tape statements are doing it essentially correctly.

19   Do you recall that topic?

20          A.  Yes.

21          Q.  Is there any evidence that this confession,

22   this taped interrogation, was done in a way from which

23   you could conclude that this department acted

24   appropriately and conducts interrogations appropriately

25   as a matter of course?
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  1         MR. LEVY:  Objection, lack of foundation.

  2         THE COURT:   Sustained.

  3         Q.  BY MS. GOTTLIEB:   Well, specifically, Mr.

  4  Levy quoted from page four of Exhibit Number 10 when he

  5  said, quote: Agencies that record tend to produce

  6  interrogations that are professional, legal and not

  7  coercive as far as I can tell.  Do you remember him

  8  quoting that to you?

  9         A.  Yes.

10          Q.  Does that mean that every agency that you

11   have encountered that records always produces confessions

12   that have not been coerced?

13          A.  No.  It means that the decision to record is

14   a very positive decision because it means that the agency

15   wants to improve its procedure.  That doesn't mean all



16   problems would be eliminated, but it's an extremely

17   important step because it opens the door to proper

18   training and oversight, and it isolates the area in which

19   a problem is going to arise.

20          Q.  And.is that what happened here, the area

21   where the problem arose was isolated?

22          A.  That's my opinion.

23          MS. GOTTLIEB:   May I have just a moment to check

24   my notes, and I think I'm done.

25              I believe that's all I have.  Thank you.
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  1         THE COURT:    Thank you. You are excused. You may

  2 step down.

  3         THE WITNESS:    Thank you, Your Honor.

  4         THE COURT:    We are going to take a short recess.

  5 We will take approximately a ten-minute recess.

  6         MS. GOTTLIEB:   Your Honor, before we got started,

  7 I asked Mr. Levy whether he had any additional witnesses

  8 on this topic.   He told me or I asked him whether he was

  9 planning on calling Detective Gregory because last time

10  we were here, I asked him at the conclusion of Detective

11  Chavez's testimony whether or not he had any other

12  witnesses on the voluntariness hearing, and he told me

13  no.  Today I was informed that he indeed is planning to



14  call Detective Gregory.

15          THE COURT:    He can in rebuttal.

16          MS. GOTTLIEB:   I just wanted to make sure for the

17  record that this was not told to me until today.  Make it

18  clear for the record.   That's all.

19                (Whereupon, a recess was taken.)

20          THE COURT:    Thank you. You may call your next

21  witness, Miss Gottlieb.

22          MS. GOTTLIEB:   Your Honor, I believe that we need

23  to finish the redirect of Mr. Heredia.

24          THE COURT:    You may proceed.

25          MS. GOTTLIEB:   Thank you.
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                         The  Court took the  Defendant's       Motion
to Suppress
       Statements         under   advisement.  The   motion,
file, exhibits,
       transcripts and testimony presented at the Voluntariness Hearing
 a     were considered.

                         Defendant maintains his statements to
Detectives Chavez
       and Gregory given on June 14, 1994, were involuntary.
He contends
       that he only made inculpatory statements because he was promised
       that the          drug charges would be dropped.         In
support of this
       contention, Defendant presented the testimony of Dr. Ofshe.
Doctor.'
       Of she opined that the Defendant gave a coerced compliant false
       confession.        A significant factor that led Dr. Ofshe to his
opinion
       was his belief that

                         "There is an absence of any explicit telling of
                          Mr. Heredia by Detective Chavez that he has
been
                          arrested for au~der..... ,"

       R.T. - Excerpt of Proceedings, Dr. Qfshe, July 3, 1996, page 18
       Lines 11-13.

                         The transcript of the Defendant's interview,
however,



       completely refutes this premise.         See e.g. Exhibit 1, Page
11,
       Lines 27-28 through Page 12,         Lines 1-14,        Page 28,
Lines 18-28
       through Page 29, Lines 1-14;        Exhibit 2, Page 4, Lines 19-
28, Pages
       32-34,         Page 40.   These and numerous other direct and
indirect
       references clearly establish that the Defendant knew he was being
       questioned         about  his involvement in  the       homicide
of Leobardo
       Sotomeyer.         Consequently, Dr. Ofshe's opinion is based
upon a non-
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existent premise.

                 THE  COURT  FINDS   the testimony      of the
Defendant
incredible.         A thorough review of his testimony and the
transcripts
of the interview clearly show that Detective Chavez's testimony
regarding what occurred during the eight minutes the video tape was
of f is the only one that is consistent and logical with what
occurred thereafter.

                 A  thorough review  of the entire      transcript of
the
interview,        the testimony of Detectives Chavez, Gregory,    and
the



Defendant         and  Dr.  Ofshe  demonstrates     that  the
Defendant's
statements were voluntary.         Accordingly,

                 THE COURT  FINDS  that the Defendant's     statements
to
Detectives Chavez and Gregory were knowingly,            intelligently
and
voluntarily given after the Defendant had been advised of his
Miranda rights and he voluntarily waived those rights.
Therefore,

                 IT IS ORDERED denying the Defendant's Notion to
Suppress
Statements.
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    transcripts and testimony presented at the Voluntariness Hearing
    were considered.

                      Defendant maintains his statements to Detectives
Chavez
    and Gregory given on June 14, 1994, were involuntary.             He
contends
    that he only made inculpatory statements because he was promised
    that the drug          charges would be dropped.          In support
of this
    contention, Defendant presented the testimony of Dr. Ofshe.
Doctor
    Ofshe opined that the Defendant gave a coerced compliant false
    confession.          A significant factor that led Dr. Ofshe to his
opinion
    was his belief that

                     "There is an absence of any explicit telling of
                       Mr. Heredia by Detective Chavez that he has been
                       arrested for murder0....,'1

    R.T. - Excerpt of Proceedings, Dr. Ofshe, July 3, 1996, page 18
    Lines 11-13.

                     The transcript of the Defendant's interview,
however,
    completely refutes this premise.          See e.g.        Exhibit 1,
Page 11,
    Lines 27-28 through Page 12,          Lines 1-14,       Page 28,
Lines 18-28
    through Page 29, Lines 1-14;         Exhibit 2, Page 4, Lines 19-28,
Pages
    32-34,        Page 40.     These and nunerous other direct and
indirect
    references clearly establish that the Defendant knew he was being
    questioned         about   his involvement in the       homicide of
Leobardo
    Sotomeyer.         Consequently, Dr. Ofshe's opinion is based upon a
non-
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   existent premise.

                       THE  COURT  FINDS  the testimony      of  the
Defendant
   incredible.            A thorough review of his testimony and the
transcripts
   of the interview clearly show that Detective Chavez's testimony
   regarding what occurred during the eight minutes the video tape was
   off is the only one that is consistent and logical with what
   occurred thereafter.

                       A  thorough review of the  entire     transcript
of the
   interview,           the testimony of Detectives Chavez, Gregory,
and the
   Defendant            and  Dr.  Ofshe demonstrates     that  the
Defendant's
   statements were voluntary.           Accordingly,

                       THE COURT  FINDS that the  Defendant's
statements to
   Detectives Chavez and Gregory were knowingly,
intelligently and
   voluntarily given after the Defendant had been advised of his
   Miranda rights and he voluntarily waived those rights.
Therefore,

                       IT IS ORDERED denying the Defendant's Motion to
Suppress
   Statements.
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