UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

UNI TED STATES OF AMERI CA
Crimnal No. 99-0266 (JHG
V.
CARL COOPER,
Def endant .
MOTI ON TO EXCLUDE TESTI MONY OF PROFFERED

DEFENSE EXPERT ON THE VOLUNTARI NESS OF CONFESSI ONS
AND EVI DENCE OF DEFENDANT’ S PRI OR MENTAL CONDI T1 ON

The United States of America, by and through its attorney, the
United States Attorney for the District of Colunbia, hereby noves
to exclude in the guilt phase of the trial the testinony of R chard
A. Leo, an expert proffered by the defense on the voluntariness and
trut hful ness of confessions, and to preclude the defendant from
seeking to challenge the reliability of his confession wth
evidence of, or references to, any previously diagnosed nental
condi tion. This evidence is sinply not relevant nor does it
satisfy the prescription of Fed. R Evid. 702. |In support of this
notion, we provide the follow ng points and authorities.

DEFENDANT’ S PROFFERS CONCERNI NG
EVI DENCE OF H S MENTAL STATE

In a Notice of Expert Testinony Pertaining to Mental Condition
of Defendant that was filed on April 3, 2000, the defendant
indicated his intent to i ntroduce expert testinony fromRi chard A
Leo, a university professor who has a | aw degree and a doctorate in
Juri sprudence and Social Policy, on “the interrogation procedures
of the Prince CGeorge’'s County Police and how those procedures
resulted in coerced and unreliable statenments fromthe defendant.”

(Notice, at 1). Specifically, “with respect to the defendant, it



will be the opinion of Dr. Leo that the circunstances of the
custodial interrogation were such that M. Cooper’'s wll was
overborne resulting in an unreliable and untruthful statenent.”
(Notice, at 1-2). In a subsequent pleading captioned “Carl
Cooper’s Response [to] This Court’s Oder of April 5, 2000
Regarding F.R Cr.P. 12.2 Notice,” the defendant refined further the
nature of the anticipated expert testinony, making it clear that
his nmental state will be in issue. In that pleading, defense
counsel expressly stated: “It is the tactics of |aw enforcenent

officials and their inpact upon M. Cooper’'s 'nental condition'

which will be a part of Dr. Leo's testinony.” (Response, at 2)
(enmphasi s added).

In neither pleading did the defendant specify the nature of
the alleged nental condition that existed at the tine he nade
statenments to the police. In an earlier nmotion to suppress his
statenents to police as involuntary, the defendant stated: “As his
treating mnmedical doctor can attest, Carl Cooper has severe
Attention Deficit Hyperactivity D sorder (ADHD). ADHD causes the
def endant to becone exceedi ngly verbose, agitated, and fri ghtened.”
(Motion to Suppress Custodial Statenents at p. 17). Although no
evi dence of this nedical history was presented at the suppression
hearing, defense counsel provided the governnment wth the
defendant’ s nedical records in relation to the governnment’s deat h-
penal ty evaluation. Those records reflect that the defendant was

di agnosed and treated for ADHD and synptons of depression during
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his teenage years. That treatment, and all apparent nedical
docunent ati on of ADHD, ceased when he decided to quit treatnent in
1987 at the age of eighteen. According to the records provided the
governnment, the defendant has received no nedical attention for
this condition since that tine.

In a recent pleading, styled “Carl Cooper’s Mtion for
Clarification and Relief fromthis Court’s March 29, 2000 Order
Regarding Mental Health Evidence,” the defendant inplied that he
may seek to use that information at trial. In opposing the
governnment’s request for a nental exam nation of the defendant,
defense counsel in the pleading referred to the dated material and
argued that “the use of this historical information, as well as the
testinmony of the fam |y physician who treated M. Cooper fromt hat
peri od cannot, and should not, trigger any right of the governnent
to an exam nation.” (Mtion for Cdarification, at 2). Thi s
statenent, along with the proffer that Dr. Leo will testify about
t he i npact of interrogation on sonme unspecified nental condition of
t he defendant, raises the possibility that the defense will seek to
i ntroduce evidence concerning the diagnosis of ADHD in the guilt
phase of the trial

Based on these representations, the governnent requests: (1)
that the testinmony of Dr. Leo be excluded, and (2) that the
def endant be precl uded fromseeking to challenge the reliability of
hi s confessions with evidence of, or references to, any previously

di agnosed nental condition.



ARGUNMENT

The testinony of Dr. Leo should be excl uded.

Previously, the defendant noved to suppress his oral and
witten incul patory statenents that were made to | aw enforcenent
officials in Prince George's County, Maryland, on the grounds that
t hose statenents were i nvoluntary--the product of coercion, duress,
and deceit--and secured in violation of his right to remain silent
and his right to an attorney. On February 1, 2000, this Court
rejected the defendant's clains and denied the notion to suppress
his confessions. After describing in detail all the circunstances
surroundi ng the statenments t hat Cooper made to police between March
1 and 5, 1999, this Court concluded: “Both on the facts and the
law, there is no evidence to show Cooper’ s statenents were anything
but voluntary. Instead, they were clearly voluntary, readily and
eagerly initiated, and provided free of coercion and duress.”
(Order, at 53).

Specifically, the Court found that Cooper was not subjected to
threats, prom ses, or suggestions regarding what to say; Cooper
initiated the discussions with the Prince George's County police,
and wanted to tal k about Starbucks; Cooper was not threatened with
a federal indictnment or with the possibility of a death sentence;

Cooper repeatedly waived his rights, and wote nost of the



statenents hinsel f; and Cooper was not only unafraid of the police,
but bragged about his ability to manipulate them?¥

Al though the Court determined in its ruling that the
def endant's confession is adm ssi bl e as substanti ve evidence, it is
well settled that the defendant may neverthel ess "challenge the
confession's reliability during the course of the trial." Crane v.
Kent ucky, 476 U.S. 683, 688 (1986); see 18 U.S.C. § 3501(a); Fed.
R Evid. 104(e). To that end, the defendant is "free . . . to
famliarize ajury with circunstances that attend[ed] the taking of
the confession, including facts bearing upon its weight and

vol untariness.” Lego v. Twoney, 404 U. S. 477, 486 (1972) (footnote

omtted); see 18 U S.C. 8§ 3501(a) (the district court "shall
instruct the jury to give such weight to the confession as the jury

feels it deserves under all of the circunstances"); United States

v. Dickerson, 163 F.3d 639, 643 n.6 (D.C. Gr. 1999).

The defendant's right to present evidence respecting the
ci rcunst ances surrounding his confession is not absolute and may
have to "bow to accommodate other legitimate interests in the

crimnal trial process.” See United States v. Scheffer, 523 U. S

Y In addition, the Court specifically noted that
“absolutely no evidence has been presented to support Cooper’s
clainms (contained in his notion to suppress) that he was told by
of fi cers he woul d never see his son again, that he had no chance of
beati ng the charges against him that if he cooperated he woul d be
home in a few years, that he had to answer questions or he would
never get out of the police station, that his wife would be
sl eeping around if he went to jail, and that he suffered from
attention deficit hyperactivity disorder.” (Oder, at 50 n. 36).

-5-



303, 308 (1998) (internal quotation marks and citations omtted);
Mont ana v. Egel hoff, 518 U. S. 37, 41-42 (1996). "The accused does

not have an wunfettered right to offer [evidence] that s
i nconpetent, privileged, or otherw se inadmssible under the

standard rul es of evidence." Taylor v. Illinois, 484 U S. 400, 410

(1988). Accordingly, the defendant's presentation of evidence in
this respect nmust conformw th the general principles of rel evancy.

Dockery v. United States, 746 A 2d 303, 306 (D.C. 2000) ("the

def endant has no right to present irrel evant evi dence"); see Capps

v. Collins, 900 F.2d 58, 60-61 (5th Gr. 1990), cert. denied, 498

U S. 1049 (1991); see also Delaware v. Van Arsdall, 475 U. S. 673,

679 (1986) (trial ~court retains wde latitude wunder the
Confrontation Clause to limt marginally relevant testinony).

1. The proposed expert testinony would not assist the trier of
fact to understand the evidence or deternmine a fact in issue.

As a threshold matter, expert testinony on coercive
i nterrogation techni ques woul d have no rel evance in Cooper’s trial
absent any evidence of coercion. Gven the Court’s ruling on the
vol untariness of his statenents, there are only two ways in which
t he i ssue Cooper now has identified--the inpact of the so-called
i nterrogation techni ques on the truthful ness of his confession--can
be played out before the jury. First, the defendant will try to
elicit testinony about coercive techniques through cross-
exam nation of the police officers who took the statenents. That

will be unavailing since, as the Court found after an extensive



hearing in which those officers testified, there sinply is no
evi dence of coercion. Second, failing that, the defendant wll
have to testify if the jury is to hear a different version of how
his statements were elicited. That was the choice posed to the

defendant in United States v. Hall, 974 F. Supp. 1198 (C.D. 111.

1997), aff’d, 165 F.3d 1095 (7'" Cir.), cert. denied, 119 S. C.

2381 (1999). Hall sought to call sociologist Richard J. Oshe, a
col | eague of and frequent co-author with Dr. Leo, as an expert on
fal se confessions. But, ruled the district judge, “[u]nless
Def endant can introduce sonme adm ssible testinony regarding the
manner in which the interrogation occurred, such as testifying on
the stand, the jury wll not hear any evidence of coercive
interrogation techniques and Dr. Oshe's testinony would be
rendered irrelevant.” 1d. at 1206.

In People v. Son, 93 Cal. Rptr.2d 871 (Cal. Ct. App. 2000),

the court also upheld the exclusion of the proffered expert
testinmony of Dr. Oshe. The defendant Son, who had confessed to
commtting a double murder, wanted Ofshe to testify about “police
tactics in wearing down suspects into nmaking false adm ssions.”
Id. at 883. However, “[a]s the trial court noted, there was no
evidence that police engaged in tactics wearing down Son into
maki ng fal se adm ssions. Hence, the proffered expert testinony on
police tactics was irrelevant.” |d.

In any event, the issue is one of credibility, and “[i]t is

for the jury. . . to evaluate witness credibility.” United States
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v. Qunni ngham 145 F.3d 1385, 1395 (D.C. G r. 1998), cert. deni ed,

525 U. S. 1128 (1999). | ndeed, “[a] fundanental prem se of our
crimnal trial systemis that '"the jury is the lie detector.'”

United States v. Scheffer, 523 U S 303, 313 (1998)(citation

omtted). Mreover, should the defendant testify, “the fact that
[hi s] testinony support[s] his claimof innocence nerely create[s]

an issue of fact for the jury to resolve.” United States v. H I,

470 F.2d 361, 366 (D.C. Cir. 1972).

I f Carl Cooper testifies that his confession was coerced, then
expert testinmony on the truthfulness or reliability of his
statenments woul d serve only to bolster his credibility inproperly.

See, e.q9., Honkston v. State, 10 S.W3d 906, 910 (Ark.

2000) (testinony of «clinical psychologist was inadmssible to
explain defendant’s nental deficits that allegedly caused
i nconsi stencies in his statenent to police; such attenpt to bol ster
t he defendant’ s credibility “woul d have i nvaded t he provi nce of the
jury”). Accordingly, such testinony should not be admtted.

O herw se, the government should be allowed in any case to
sponsor expert testinony to bolster the testinony of its w tnesses,
for exanple, when a wtness clains that a prior inconsistent
statenent was notivated by fear of the defendant. W have no doubt
that we could locate an expert who would testify that, under
certain circunstances, the nental state of fear of reprisal
increases the likelihood that a witness wll lie to the police.

Such expert testinony, of course, is not allowed to bolster the
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testi mony of governnent w tnesses. Nor should it be admtted to
bol ster the credibility of a testifying defendant. I ndeed, the
excl usion of such testinony serves to “[p]reserv[e] the jury s core
function of making credibility determnations in crimnal trials.”
Scheffer, 523 U. S at 313.

W sinply cannot fathom what the testinony of an expert
witness would add to the jury's ability to make this classic
credibility finding. Once the police officers have been t horoughly
cross-examned as to the circunstances surrounding Cooper’s
statenents, and the defendant has testified, if such is his
intention, the jury will be able to assess the credibility of the
conf essi on. The jury wll then know the circunstances of the
interrogation, either solely fromthe testinony of the officers who
testified or fromthe testinony of the defendant and the officers.
Once the jurors arrive at a factual determ nation concerning the
ci rcunst ances that surrounded the interrogation of the defendant,
it is well within their province to evaluate the inpact of those
circunstances on the defendant. There is nothing about that
determ nation that is beyond the jurors' ability, especially since
def ense counsel have indicated that they will not elicit fromDr.
Leo testinmony about the defendant's specific nental state.?

Clearly, then, there is no need for expert testinony to assist the

2 Since Dr. Leo is neither a psychiatrist nor a

psychol ogi st, he is not qualified to render such an opinion in any
event.



jury in understanding the defendant's psychol ogi cal nake-up. The
jury will have all the evidence it needs from which to draw its
concl usi ons concerning the interrogation and its inpact, if any, on
the reliability of the defendant's confessions. These are the
types of credibility determinations that juries routinely are
cal |l ed upon to nake.

That was the conclusion reached by the court in State v.
Bol den, 680 So.2d 6 (La. C. App. 1996), upholding the trial
court’s exclusion of the testinony of Dennis Wxted, who was
proffered to the court as an expert on |law enforcenent
i nterrogation. On appeal, the court observed: “As to Wxted' s
testinmony, it is not clear what he would have contributed to the
jury’s understanding.” Id. at 19. The adm ssibility of the
defendant’s statenment had been resolved in a pretrial suppression
hearing and the officers were cross-examned about the
ci rcunst ances surrounding the interrogation. “Wxted s testinony
woul d have had to involve whether the police procedures sonmehow
coerced or pressured the defendant i nto nmaki ng an untrue statenent.
At trial, there was no i ssue renmai ning as to whether the statenent
was free and voluntary; all that was |left was the truthful ness of

the statenent, i.e., a question of weight.” 1d.; accord, State v.

Loza, 641 N E 2d 1082, 1094 (Chio 1994) (court properly excluded
from guilt phase of capital trial psychological testinony on

vol untari ness of defendant’s confession; trial judge had ruled on
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vol untariness, and jury could weigh the credibility of defendant’s

confession), cert. denied, 514 U S. 1120 (1995).

Simlarly, in People v. Shepard, 687 N Y.S. 2d 196, 198 (N.Y.

App. Div. 1999), the court upheld the exclusion of expert testinony
on the validity of the defendant’s confession, since “the evidence
sought to be introduced does not depend upon professional or
scientific know edge or skill not within the range of ordinary
training or intelligence.” (internal quotation marks and citations

omtted); see Bixler v. State, 582 N wW2d 252, 256 (Mnn.) (no

abuse of discretion in excluding psychol ogi cal expert testinony on
suggestibility to coercion of nentally retarded defendant, since
the jury “was fully capable of observing and understandi ng Duane
Bi xl er’s propensity to please authority figures, and taking those
observations and that understanding into account in evaluating his

confession”), cert. denied, 525 U.S. 1056 (1998).%

2. The subject matter of the proffered expert testinony is not
sufficiently reliable to warrant its adm ssion.

| n Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U S. 579

(1993), the Suprene Court established Federal Rul e of Evidence 702

¥ cf. State v. Mnroe, 711 A 2d 878, 889 (N H 1998)
(def endant was not entitled to funds for expert witness to testify
regarding false confessions because he failed to establish the
necessity for expert testinony), cert. denied, 525 U S 1073
(1999).
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as the linchpin of admssibility of expert testinony.? The Court
i n Daubert enphasi zed that the district judge is the gatekeeper of
scientific evidence in federal courts, obligated to find that
proffered expert testinony be both reliable and rel evant. In
evaluating the admssibility of proffered expert testinony, the
district judge is to consider a nunber of factors, including
whet her the technique has been tested, that is, subject to peer
revi ew and publication; the known or potential rate of error; the
exi stence and mai ntenance of professional standards related to a
particul ar nmet hodol ogy; and general acceptance.

Last year, in Kunho Tire Co., Ltd. v. Carm chael, 526 U. S. 137

(1999), the Supreme Court nmade it clear that the Daubert
gat ekeeping function applies to all expert testinony, not just
scientific expert testinmony. Wile the Court concluded “that the
trial judge nust have considerable leeway in deciding in a
particular case how to go about determ ning whether particular
expert testinony is reliable,* id. at 152, the Court enphasized
“the inportance of Daubert’s gatekeeping requirenent. The

objective of that requirenment is to ensure the reliability and

Y Fed. R Evid. 702 provides:

If scientific, technical, or other specialized
knowl edge w il assist the trier of fact to
understand the evidence or to determne a fact in
issue, a wtness qualified as an expert by
know edge, skill, experi ence, traini ng, or
education, nmay testify thereto in the form of an
opi nion or otherw se.
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rel evancy of expert testinony.” [d. Viewed in that light, the
defendant’ s proffered expert testinony does not neasure up.

The defendant intends to introduce expert testinony from
Richard A Leo, a wuniversity professor wth expertise in
crimnol ogy and soci ol ogy, on police interrogation techni ques and
how t he techni ques enpl oyed by the Prince George's County police

led the defendant to provide an wunreliable and untruthful

st at ement . Leo and a coll eague, Richard J. Oshe, have witten
several articles on the subject of false confessions.? An
underlying assunption of their witing is that police officers
elicit false confessions all too frequently. A review of the
literature and the casel aw denonstrates that rather than enjoying
the status of an established and reliable field of expertise, the
study of false confessions |acks nethodology and is highly
controversi al

In an article entitled “The Guilty and the 'Innocent': An
Exam nati on of Alleged Cases of Wongful Conviction from Fal se
Confessions,”¥ Paul G Cassell, acritic of the Leo-Of she approach,
expl ai ns why their nethodology is unreliable and their underlying

assunption untenable. Cassell reviewed a study by Leo and O she of

o A copy of Richard Leo’s curriculumvitae and a list of

his publications is attached as Appendix 1. These nmaterials were
provi ded to us by defense counsel on April 6, 2000, pursuant to an
order fromthis Court.

22 Harv. J. L. & Pub. Pol'y. 523 (1999).
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sixty crimnal cases, in which Leo and O she concluded that in
twenty-nine of the cases, false confessions led to the w ongful
conviction of innocent persons.? Cassell examined their
nmet hodol ogy and | earned that, in analyzing the evidence against
their subjects and determning their *“innocence,” Leo and O she
relied primarily on secondary sources, including newspaper articles
and conversations with relatives of the convicted defendants. As
Cassell notes, in one case where the defendant had provided
multiple confessions, Leo and Oshe relied on inaccurate
descriptions of the crime apparently generated by avowed death

penalty opponents seeking to overturn a capital sentence.?¥

z Richard A Leo & Richard J. O she, The Consequences of
Fal se Confessions: Deprivations of Liberty and M scarriages of
Justice in the Age of Psychological Interrogation, 88 J. Crim L.
& Crimnol ogy 429 (1998).

g Even a cursory review of sources relied upon by Leo and
Oshe in the study reviewed by Cassell reflects a reliance on
articles and sources critical of the death penalty. In footnote al
of “The Consequences of Fal se Confessions: Deprivations of Liberty
and Mscarriages of Justice in the Age of Psychol ogical
Interrogation,” Leo and O she expressed gratitude to Robert Perske
and Mchael L. Radelet for providing case materials used in the
article. Radelet is the author, along with Hugo Adam Bedau, of an
article entitled “M scarriages of Justice in Potentially Capital
Cases,” published at 40 Stan. L. Rev. 21 (1987) (n.3) (footnote
references are to the Leo- O she study), which Leo and Ofshe terma
“l andmar k study of m scarriages of justice.” ( n.9.) Oher sources
for the Leo and Ofshe study include: Tom Held, Justice Gets 2"
Chance in Miurder Case: Victins’ Son Wants Fair Trial, No Death
Penalty Threat for Accused Qutlaws, M I waukee J. & Sentinel, June
12, 1997 (n.4); Mchael L. Radelet et al., In Spite of Innocence:
Erroneous Convictions in Capital Cases (1992) (n.9); Sanuel G oss,
The Ri sks of Death: Wiy Erroneous Convictions are Comon in Capital
Cases, 44 Buff. L. Rev. 469 (1996) (n.380); Stephen Hooker, The
Killing of Joe G arratano; Death Row I nmate May Not Have Commtted

(conti nued. ..)
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Cassell, on the other hand, examned primary sources, including
original trial records, as to nine of the twenty-nine “wongly”
convi cted defendants and determ ned that, in all |ikelihood, those
i ndi vidual s were not innocent after all.¥ Cassell concludes that
t he so-called problemof false confessions is not pandemc in the
crimnal justice system but is in fact concentrated anong a narrow
and vul nerable popul ation, nanel y, persons with nental
di sabilities.

Supporting Cassell's conclusion, we found very few cases in
which courts have found error in excluding experts on
vol untariness. Alnost invariably, in those cases, the defendants

suffered from serious nental disabilities. See, e.q., United

¥(...continued)

Murders He Confessed To, The Nation, Oct. 29, 1990 (n.499); Panel a
Overstreet, Rally Schedul ed on Behal f of Condemmed Killer, U P.I
Regi onal News, Feb. 7, 1991 (n.501); Jimd ardy, Reasonabl e Doubt ?
New Trial Sought for Death Row Prisoner, Wash. Tines, My 24, 1990
(n.502); John Harris, A Wdely Watched Date with Death; Virginia
Inmate’s Plea for Clenmency Draws National Attention, Wash. Post,
Feb. 17, 1991 (n.507); Phil MConbs, A Long Road Defers the Death
Penal ty, Wash. Post, June 13, 1982 (n.510); Philip Franchine, No
Death Penalty for Baby-Sitter’'s Killer, Chi. Sun-Tinmes, Nov. 21,
1993 (n. 525); and Andrew Buchanon, Death Penalty May Be Sought
During Retrial; Jury Had Spared Babysitter’s Killer, Chi. Trib.
Sept. 16, 1997 (n.529).

& In sone cases, Cassell noted that juries had found the
defendants guilty beyond a reasonable doubt after hearing all of
the evidence in the case, including the evidence causing Leo and
O she to question the result. In other cases, Cassell found that
trial courts and district judges, in habeas reviews, had produced
| engt hy and detail ed opi nions describing the evidence agai nst the
convicted defendants and affirming the wvalidity of their
convictions, witings which Leo and O she either ignored or
di sregar ded.
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States v. Shay, 57 F.3d 126, 133 (1% Cir. 1995)(trial court erred

in excluding “specialized opinion testinony” from a psychiatri st
that defendant suffered from a recognized nental disorder; the
i npact of the disorder on the defendant’s statenments was outside

the jury s understanding); United States v. Roark, 753 F.2d 991

(11'"" Gir. 1985) (exclusion of expert psychol ogical testinony that

def endant was extrenely susceptible to suggestions on issue of

vol unt ari ness of her confession was reversible error); Comobnweal th

v. Crawford, 706 N. E. 2d 289 (Mass. 1999) (defendant was entitled to

present expert testinony on battered woman syndrone and the effects
of drug and al cohol dependency at the time of her confession, as
rel evant on the issue of the voluntariness of her statenent to

police); State v. Buechler, 572 N W2d 65 (Neb. 1998) (clinica

psychol ogist’s testinony as to defendant’s nental state at tine of
his confession was inproperly excluded, since jury mght not

understand the effects of drug withdrawal in conmbination wth

defendant’ s nental disorders); People v. Ham |ton, 415 N. W 2d 653,
663 (M ch. C. App. 1987) (trial court erred in excluding proffered
expert testinony of clinical psychologist on how defendant’s
psychol ogi cal makeup, including “sonme very gross immturities, very
rich fantasy life[,]” mght have affected his statenents to

police); State v. Burns, 691 P.2d 297 (Ariz. 1984) (ln Bank)

(exclusion of psychiatric testinony on the effects that ingestion
of LSD may have had on defendant’s confession was non-prejudicial

error, given overwhel m ng evidence of guilt); cf. State v. Mller,
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1997 W 328740 (Wash. Ct. App. Jun. 17, 1997) (unpublished
opinion) (trial court abused its discretion in denying expenditures
for Dr. Oshe, who could have testified generally on the phenonenon
of false confessions; in a separate section of the opinion, the
court noted that the defendant suffered from severe psychol ogi cal
di sorders) (copy attached as Appendix 2). |In contrast, there is no
evidence that Carl Cooper suffers from any serious nental
di sability.

In an article entitled “The Adm ssibility of Fal se Confession
Expert Testinony,” Major Janes R Agar, |l examned Leo and
O she’s study of false confessions and Cassell’s criticismof it.
Agar found Leo and O'she’'s nethods for determning guilt or
i nnocence and the accuracy of confessions to be both unscientific
and highly subjective. “At the very least,” notes Agar, “the
debat e between Leo- O she and Cassel |l pinpoints the real probl em of
accurately identifying fal se confessions in an objective manner.”
In considering the admi ssibility of expert testinmony on false
confessions, Agar concludes that while the theory of false
confessions neets the publishing and peer review threshold of

Daubert, and passes the “general acceptance” factor, "the adm ssion

10/ 1999- Aug Arnmy Law. 26 (1999). A copy of this article is
attached as Appendi x 3.

= |d. at 32.
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of expert testinony based on this new theory is premature and
therefore unreliable. "

This conclusion is supported by the casel aw on the subject of
expert testinony concerning fal se confessions. Courts that have
consi dered whether to admt expert testinony on the vol untariness
of confessions have generally excluded such testinony, or sharply

curtailed it. In People v. Philips, 692 N Y.S 2d 915 (N. Y. App

Div. 1999), the court ruled inadmssible the testinony of a
psychol ogi st, proffered as an expert on the voluntariness of

conf essi ons, because the field |acks general scientific

13/

acceptance. = See also Beltran v. State, 700 So.2d 132 (Fla. Dist.

C. App. 1997) (no error in excluding testinony of
neur ospychol ogi st proffered as an expert on false confessions

because of expert’s |ack of methodol ogy);** Kolb v. State, 930 P.2d

1238 (Wo. 1996) (expert testinony on fal se confession syndrone did

1 Id. at 42. As Agar notes, “This is not 'voodoo science
but it is not yet ready for "prinme tinme' either.” 1d.

13/ In rejecting expert testinony on the voluntariness of
confessions, the court in Philips was not persuaded ot herwi se by an
article offered by the defendant in that case, “The Consequences of
Fal se Confessions,” by Professors Leo and O she.

14/ The court in Beltran *“question[ed] whether such
testimony, which amobunts to no nore than an expert’s assessnent
that the confessionis involuntary, is ever adm ssible.” 700 So.2d
at 133.
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not have to be admtted because the theory is not sufficiently
devel oped to warrant an opinion).%¥

3. The proffered expert testinony would likely confuse the jury.

Even if this Court should determ ne that the study of false

confessions is a proper subject of expert testinony, Dr. Leo’s

testinmony still should be excluded fromthis case because it would
nost |ikely confuse the jury and thus be nore prejudicial than
probative. |If the defendant is allowed to introduce an expert on

the unreliability of his statenment, then the governnent should be
entitled to introduce an expert to testify that, under all the
ci rcunst ances, when Cooper confessed, he was telling the truth. At
that point, there would be a significant danger that the jury's
focus would shift to assessing the credibility of the experts,
rather than the credibility of the fact witnesses in the case
That is why courts have cautioned, “the possibility that the jury
may be unduly influenced by an expert’s opinion mtigates agai nst
adm ssi on. Nor should the credibility of witnesses in crimna
trials turn on the outcone of a battle anbng experts.” State v.
Ritt, 599 N.w2d 802, 811 (Mnn. 1999) (uphol ding exclusion of

expert testinony on particular interrogation technique as bearing

= In Kolb, as in this case, the defendant initially denied

comm tting nmurder, then progressively adm tted his invol venent over
successive interviews by the police. Nevertheless, the district
court excluded expert testinmony to explain why the defendant
confessed in this manner, concluding that the proposed testinony
was “scientifically unreliable.” 930 P.2d at 1241.
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on reliability of the confession), cert. denied, 120 S. C. 1184
(2000) .

In Ritt, the court also noted, in rejecting the proffered
expert testinony, “there’s an extrenme danger that it could confuse
the jury. It appears to this court that this purported expertise
does nothing nore at this tinme than of fer the gratuitous opinion of
an expert with respect to the credibility of certain evidence that

may be admitted here.” [d. at 810. In United States v. Giffin,

50 MJ. 278 (C. A AF. 1999), the court upheld the ruling of the
mlitary judge who granted the governnent’s notion in limne to
excl ude the expert testinony of a psychol ogi st on fal se confessi ons
and interrogation techniques. At a hearing on the issue, Dr. Rex
Frank testified that in his opinion, coercive strategies--
t echni ques he described as the use of explicit and inplicit threats
and offers of l|eniency--were used to interview the defendant

resulting in what he termed “a coerced conpliant type of
confession.” 1d. at 284. A governnent expert testified that while
coerced confessions may be an interesting subject area, it "has not
reached scientific acceptability at this point.” 1d. at 282. The
court concluded that the mlitary judge did not abuse his
di scretion in excluding the expert testinony on grounds that the
evi dence | acked the necessary reliability to assist the trier of
fact and that any probative val ue was substantially outwei ghed by
t he danger of confusion and waste of tine. Id. at 283-85. See

al so People v. Green, 683 N Y.S. 2d 597, 600 (N. Y. App. Div. 1998)
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(proffered expert testinony concerning defendant’s susceptibility
to providing a fal se confession “was not sufficiently relevant to
outweigh the confusion it wuld inject into the trial and,
noreover, was |lacking in the degree of certainty that would give it

probative force”); United States v. Koslowsky, 1995 W 580889

(AF.CMR Sept. 20, 1995) (unpublished)®® (in excluding the
testimony of expert witness on false confessions, mlitary judge
rul ed correctly that any probative val ue of the proffered testinony
was out wei ghed by the danger of confusion).

4. The proffered expert testinony would invade the province of
the jury on an ultimate issue in the case.

Furthernore, the adm ssion of expert testinony--as the
def endant has stated he plans to elicit--that his confession is
unreliable and untruthful would invade inperm ssibly the province
of the jury on an ultimate issue in the case. In State v.
Bol den, the court noted that the proffered expert could not have
of fered an opinion concerning the truthful ness of the defendant’s
statenment, as Cooper seeks to do through Dr. Leo, “because an
expert witness may not testify as to the ultimate issue of the

case.” 680 So.2d 6, 22 (La. C. App. 1996). O, as the court in

16/ A copy of this opinion is attached as Appendi x 4.

al Cooper acknow edges his intent to pursue this inproper
purpose, indicating “it will be the opinion of Dr. Leo that the
ci rcunstances of the custodial interrogation were such that M.
Cooper’s wll was overborne resulting in an wunreliable and
untruthful statenment.” Cooper’s Notice of Expert Testinony
Pertaining to Mental Condition of Defendant, at 1-2.
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Giffin stated succinctly,"an expert witness may not act as a
"human lie detector.'"™ 50 MJ. 279, 284 (citation omtted). On
this ground alone, the testinony of Dr. Leo should be excluded.¥

Cf. State v. Schofield, 1999 W 1033547 (Wash. C. App. Nov. 12,

1999) (unpubl i shed opi ni on), a copy of which is attached as Appendi x
6.

In Schofield, the court affirmed the denial of the defendant’s
notion to suppress his confession as involuntary. Richard A Leo
had testified at the hearing on the notion to suppress. Wile the
trial court found Dr. Leo qualified to describe a particular
interrogation technique, the court “found that Dr. Leo was not
qualified to testify about the presence of coercion in a specific
Situation.” ld. at *3. As the court also noted, “Dr. Leo adnmtted
he was wunqualified to render an opinion as to the defendant’s
psychol ogical state at the time he confessed.” Id. at *2.
Cooper’s efforts to introduce Richard Leo's opinion that his
confession was untruthful and the product of |aw enforcenent
tactics on his unspecified nental condition should be equally

unavai |l i ng.

18/ See also United States v. Raposo, 1998 W 879723
(S.D.N.Y. Dec. 16, 1998) (unpublished opinion), a copy of which is
attached as Appendix 5. In Raposo, the district judge ruled that
a clinical psychologist could offer expert testinony that the
defendant had a certain psychological profile--including a |ow
average | Qconbi ned wi t h depressi on--that nay render hi mnore prone
than others to making a false confession, but “[the expert’s]
testimony will not address whether the Defendant’s confession was
false or voluntary.” 1d. at *6
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In contrast, Dr. Leo s collaborator, Richard Oshe, eschewed
stating an ulti mate opi nion on the vol untariness of the defendant’s

confession in United States v. Hall, 974 F.Supp. 1198 (C.D. 111.

1997), aff’d, 165 F.3d 1095 (7'" Gr.), cert. denied, 119 S. C.

2381 (1999), and the district court held himto it. The issue
arose when Larry Hall’'s conviction of kidnapping a child for

pur poses of sexual gratification and transporting her across state

lines was reversed, United States v. Hall, 93 F.3d 1337 (7'" Cr.
1996), because the district court had excluded O she’s proposed
testi mony wi t hout appl yi ng the Daubert framework or even nenti oni ng
Daubert specifically. “The only thing that is clear is [the
j udge’ s] conclusion that the testinony woul d not assist the jury in
its task.” |d. at 1342.

The Seventh Circuit indicated that, on remand, the district
court shoul d address, first, “whether the proffer denonstrated that
a sufficiently reliable body of specialized know edge existed.”
Id. Then, if the district court concluded that the field in
general qualifies for expert testinony, the proffered testinony
should be based on the expert's special skills. “Unless the
expertise adds sonething, the expert at best is offering a
grat ui tous opinion, and at worst is exerting undue influence on the
jury that woul d be subject to control under Rule 403. . . . In the

proper circunstances, experts in psychiatry and psychol ogy can neet
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both these hurdles: real science, and testinony based thereon.”
1d. at 1343. %
Onremand, United States v. Hall, 974 F. Supp. 1198, 1205-1206

(C.D. Ill. 1997), the district court ruled that it would admt Dr.
O she’s expert testinony, but severely restricted its scope. Dr.
O she could testify that fal se confessions do exist and that they
are associated with the use of certain police interrogation
techniques. As a threshold matter, however, the court said there
would have to be evidence that the police used coercive
interrogation techniques in Hall’'s case, or Dr. O she’s testinony
woul d be irrelevant. Additionally, the court ruled that if there
was evi dence that coercive techni ques were used, O she nevert hel ess
could not testify “about matters of causation, specifically,
whet her the interrogati on nethods used in this case caused Hall to
fal sely confess. Wthout experinental verification, such testinony
woul d be specul ative and prejudicial.” 974 F. Supp. at 1205. As
afinal limtation, the court ruled that Ofshe could “not testify
to Hall’s psychol ogi cal or psychiatric inpairnments or the effect of
t hese inpairments upon his |ikelihood of confessing falsely. Dr.
O she is not a clinical psychol ogi st nor a psychiatrist and has no

expertise in this area.” |d.

19/ Unlike Dr. Leo, who has no degree in psychiatry or
psychol ogy, Dr. Oshe has a doctoral degree in social psychol ogy.
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If this Court were to apply this analysis to the proffered
expert testinony in this case, the defendant would have to
denonstrate that there exists a sufficiently reliable body of
speci ali zed know edge on the voluntariness and truthful ness of
confessions and that Dr. Leo's opinion is based on special skills.
For all the reasons di scussed herein, the defendant cannot possibly
make that show ng.

1. The defendant shoul d be precluded frompresenting evidence of

a previously diagnosed nental condition, since any such

evi dence woul d have no bearing on his nental state at the tine
of his confessions.

In asking the jury to consider the circunstances surroundi ng
his confession for purposes of determning reliability or
credibility, the defendant shoul d properly be limted to presenting
those facts which are directly relevant or attendant to those
ci rcunst ances. The jury's focus nust be directed to the

defendant's state of mnd only at the tine of the confession. See,

e.g., Mncey v. Arizona, 437 U S. 385, 398 (1978) (in determ ning

whet her the accused's statenents were "'the product of a rational
intellect and a free will,'" the Court focused on the accused's

"condition at the tinme of [his] interrogation") (enphasis added and

citations omtted); United States v. Roberts, 14 F. 3d 502, 516-517

(10th Cr. 1993) (in assessing voluntariness of confession, the
court focused on accused's "nental state at the tinme of his

confession") (enphasis added), cert. denied, 514 U. S. 1044 (1995);

United States v. Bernett, 495 F.2d 943, 952-954 (D.C. G r. 1974)

(i n assessing whether accused's state of inebriation bore on the
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vol unt ari ness of his confession, the court focused on t he extent of

his inebriated state at the tine of his confession); United States

v. Smith, 638 F.2d 131 (9'" Gr. 1981) (same); Burns v. Beto, 371

F.2d 598, 602 (5th Cr. 1967) (sane); Doyon v. Robbins, 322 F.2d

486, 489 (1st GCr. 1963), cert. denied, 376 U S. 923 (1964) (sane).

The defendant's state of mnd--or whether he was |aboring under
sonme form of nental inpairment--at sone other time is sinply not

rel evant to the weight to be givento his confession. Cf. State v.

Sanchez, 400 S. E. 2d 421, 424 (N.C. 1991) (expert opinion testinony
that at tine of interrogation the defendant was nental ly i ncapabl e
of understanding Mranda warnings was relevant to jury's
determ nation of weight and credibility of confession).

The logic behind this rule can be seen in an anal ogous
situation, where a party seeks to inpeach a wtness with evidence
of that witness’ nental condition. Just as a defendant’s nental
condition or his state of mnd can be wused to inpeach the
reliability of his confession only if that condition was extant at
the time of the confession, evidence of a witness’ psychol ogi cal or
mental inpairnent can be used to inpeach that witness only if the
w tness | abored under the effects of the inpairnment "during the
time-frane of the events testified to," such that it "may
reasonably cast doubt on the ability or wllingness of [the]

witness to tell the truth" about these events. United States v.

Smth, 77 F.3d 511, 516 (D.C. Cr. 1996) (quoting United States v.

Butts, 955 F.2d 77, 82-83 (1st Cir. 1992)). See also United States
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V. Lopez, 611 F.2d 44, 45-46 (4th Cr. 1979); Lewis v. Velez, 149

F.RD. 474, 484-85 (S.D.N. Y. 1993) (declining to "hold[] that any
and all aspects of a witness' psychiatric history are probative of

credibility"); United States v. Jackson, 863 F. Supp. 1462, 1465

(D. Kan. 1994) ("witness's nental condition . . . nust be

tenporally relevant”) (citing United States v. Honneus, 508 F.2d

566, 573 (1st Cr. 1974), cert. denied, 421 U S 948 (1975))

Robi nson v. United States, 642 A 2d 1306, 1308-10 (D.C. 1994)

(permtting defendant in domestic assault case to inpeach the
girlfriend/victimwth her consunption of alcohol on the date of
the all eged assault and prohibiting inpeachnment about her general
drinking habits at other tines).

Following this reasoning, it is clear that the evidence
pertaining to defendant Cooper’s diagnosis and treatnent for ADHD,
see supra, pp. 2-3, would have no bearing on the reliability of his
confession unl ess he can first denonstrate (1) that the effects of
the ADHD he suffered during his teenage years persisted into
adul t hood, (2) that he in fact | abored under those effects at the
time of his statenments to the police in March 1999, and (3) that
t hose ef fects had sone neani ngful inpact onthereliability of that
conf essi on. Absent such a showi ng, evidence of that condition

woul d be totally irrelevant and i nadm ssible. Cf. United States v.

Childress, 58 F.3d 693, 728 (D.C. Cr. 1995) (in context of
insanity defense, the district court initially determ nes whet her

evi dence of nmental illness is relevant and sufficiently grounded to
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warrant use at trial); Commpbnweal th v. Goudreau, 666 N. E. 2d 112, 115

(Mass. 1996)(trial court properly excluded testinony from two
expert w tnesses about the contents of specific records from a
mental health center concerning the defendant, in the absence of a
showi ng that the specific records were adm ssible).

Moreover, even if such evidence were relevant in sone
attenuat ed fashion, its probative value woul d be far outwei ghed by
its potential to have a prejudicial and m sleading effect on the
jury’s deliberations. |Its adm ssion would serve only to confuse
the issues and raise the danger that it mght be m sused by the
jury in certain ways. See Fed. R Evid. 403. For exanple, the
jury mght consider the defendant’s nental condition in the 1980's
when evaluating his nmens rea to commt the charged crines in the
1990's, thereby enabling the defendant to contest the el enents of
intent and prenmeditation with unfounded and outdated nedi cal

evi dence. See Jackson, 863 F. Supp. at 1465 (in context of w tness

credibility, "the witness's nental condition nmust not introduce
into the case a collateral issue which would confuse the jury and
which would necessitate allowing the Governnent to introduce
testinmony explaining the matter") (internal quotation marks and
citations omtted). This evidence could also be used to engender
synpat hy for the defendant that has no place in the guilt phase of
the trial. O nore inportantly, the jurors may assune from the
i ntroduction of this outdated nedical evidence that the defendant’s

condition persisted through March 1999--despite the lack of any
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evidence to that effect--and infer that it should be used to
i npeach the reliability of the statenent.

In short, any marginal relevance of this evidence--which is
i ndi scernible at this point--would be nore than outwei ghed by the
danger that it would be m sused by the jury. Therefore, wthout a
showing of tenporal materiality, evidence of the defendant's
previ ously di agnosed nental condition should be excl uded.

CONCLUSI ON

WHEREFORE, t he gover nnent asks that the def endant be precl uded
at trial from introducing the testinmony of Richard A Leo, an
expert proffered by the defense on the voluntariness of
confessions, and from introducing or making any reference to any
previ ously di agnosed nental condition.

Respectful ly subm tted,

WLNMA A LEWS
United States Attorney

KENNETH L. WAI NSTEI N

Assi stant United States Attorney
Bar No. 451-058
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