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TAPED INTERROGATIONS: DOOR'S OPENED

Dana E. Sullivan [FNa]

The day soon may come when police interrogations of most criminal suspects in New
Jersey will be videotaped - and criminal defense attorneys say the quicker the better.

For the time being, though, such recording will be limited to confessions, which, some
defense attorneys say, isn't good enough.

Attorney General Peter C. Harvey last week expanded and made permanent a policy
directing police departments and prosecutors to electronically record confessions in
criminal cases.

He and the state's 21 county prosecutors say they'll take some more time to consider the
far broader step of recording actual interrogations.

That prospect is being studied by a committee of the New Jersey Supreme Court, and
Harvey, a member of that court panel, said he'll let the committee complete its study
before expanding taping any further.

"When the taping should commence is one of the big issues for the committee," Harvey
said.

Still, if the court panel doesn't act quickly, Harvey and the prosecutors seemingly have
set a timetable for their own decision on recording interrogations.

In a joint statement announcing that taping of confessions from defendants in first-,
second- and third-degree crimes will be standard policy for all law enforcement agencies,
Harvey and the New Jersey County Prosecutors Association said they're open to full
taping, and will decide by January 2006 whether to proceed with it.

While postponing a decision on recording interrogations, Harvey held the door open to
any police department or prosecutor's office that wants to get started on its own.

The joint policy statement says, "The attorney general and the County Prosecutors
Association strongly encourage county and local law enforcement entities to volunteer
for such pilot studies."



Harvey's deference to the Supreme Court's study group on recording interrogations
notwithstanding, defense attorneys are asking why not the whole package and why not
now.

Some say recording anything less than the entire interrogation is pointless and, in fact, a
taped confession could be misleading because it doesn't portray what might have led up
to the confession.

"Nothing will be improved," declared West Orange attorney Cathy L. Waldor.

"The beating that preceded the confession will not be taped, or the abuse, or the
suggestions, or the feeding of facts to the defendant," she said. "You can't take half-
steps."

Waldor expressed higher hopes for the Supreme Court's committee. "They have some
very good people in that group, and they'll probably come to the same conclusion I have."

Assistant Deputy Public Defender Marcia H. Blum participated in the Supreme Court
case State v. Cook in which the conduct of interrogations and the possibility of taping
was an issue.

She stands by a letter she wrote to the justices during the case in which she wrote that
such a policy on confessions "will not solve the problem of false confessions nor will it
solve the more common problem of coerced confessions."

She was referring then to the state's announced temporary taping policy on confessions
by accused murderers.

"The Attorney General wrote a policy that is intended to lend an air of credibility to a
confession that may not be credible," she wrote.

Leslie Stolbof Sinemus of South Orange also argued before the court in Cook and filed
an amicus brief on behalf of the Association of Criminal Defense Lawyers of New
Jersey.

Recording just a confession, she said, leaves open the question of whether it's "a true
confession or whether, either directly or subliminally, investigators put words in the
mouth of the defendant."

In her brief, Sinemus wrote, "Mounting across the country is evidence that, more
frequently than anyone wants to believe, innocent people confess to crimes that they did
not commit."

She added, "Audio or videotaping the interrogation is the one most obvious solution to
that problem."



While the justices in Cook seemed sympathetic to taping interrogations and decided to
study the idea, one jurist said such a study wasn't necessary - just do it.

The committee established by the court emerged from its decision in Cook.

Thomahl Cook was convicted of a 1998 murder in Old Bridge. The defense and amici
argued that Middlesex County law enforcement authorities should have taped the
interrogation and confession, especially since they had the equipment and there was no
reason not to use it.

In upholding Cook's conviction, the Supreme Court said there was no constitutional right
to having confessions and interrogations electronically recorded.

Writing for the majority, Justice Jaynee LaVecchia said the court could not impose a
retroactive requirement on law enforcement, nor did she say such a requirement should
be imposed immediately.

"It would be inappropriate to impose sweeping changes in law enforcement practices of
the sort advanced by the defendant without notice and without permitting thorough
consideration of the policy and financial considerations of those changes," she wrote.

Will recording put a damper on police interrogation methods? Maybe, LaVecchia wrote,
but if some police departments are using videotape successfully and find the benefits
outweigh the drawbacks, they all could use it.

The dissenter was Justice Virginia A. Long.

"Why we should suffer, for one more day, the funneling of the reality of an interrogation
through the lenses of partisans - with the concomitant frailty of language and recollection
- when a true recording could be made, is simply beyond me," Long wrote.

The study committee has 15 members representing courts, police, defense attorneys and
prosecutors. Like Harvey, Blum is among the members.

There's also a bill in the state Senate, S-287, which would establish a pilot program for
recording interrogations.

FNa. Reporter Dana E. Sullivan can be reached at dsullivan@njlnews.com.
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