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Background: Following a jury finding that defendant was a sexually violent predator
(SVP), the trial court, ordered civil commitment for defendant. Defendant appealed.

Holdings: The Court of Appeals, Agid, ], held that:

(1) letter from executive officer of the American Board of Professional Psychology's
(ABPP) denying medical expert witness's application for membership in the
professional organization was inadmissible hearsay;

(2) expert testimony about police interrogation techniques and false confessions
could be excluded;

(3) defendant was not entitled to the constitutional protections against coerced
confessions that apply in the context of a criminal investigation;

(4) corpus delicti rule did not apply to SVP proceedings;



(5) defendant was not entitled to jury instruction stating that he was presumed not
to meet the commitment criteria;

(6) prosecutor's closing remarks were proper argument and did not amount to
prosecutorial misconduct; and

(7) testimony from defendant's Community Corrections Officer (CCO) about
sanctions defendant received for community placement violations was admissible.

Affirmed.

West Headnotes

[1] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol257A Mental Health

The Sixth Amendment right to confront witnesses does not apply in sexually violent
predator (SVP) proceedings. U.S.C.A. Const.Amend. 6; West's RCWA 71.09.030(5).

[2] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol30 Appeal and Error

An appellate court reviews a trial court's evidentiary rulings for an abuse of
discretion.

[3] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol410 Witnesses

A party has a right to cross-examine a witness to reveal bias, prejudice, or a financial
interest in the outcome. U.S.C.A. Const.Amend. 6; ER 607.



[4] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol157 Evidence

While a party may use extrinsic evidence to impeach a witness and explore subjects
that would otherwise be irrelevant, if the extrinsic evidence sought for
impeachment constitutes hearsay, it is inadmissible. ER 607.

[5] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol157 Evidence

Letter from executive officer of the American Board of Professional Psychology's
(ABPP) denying medical expert witness's application for membership in the
professional organization was inadmissible hearsay, where letter contained out of
court statements offered to prove the truth of the matter asserted, and defendant
pointed to no exception to the hearsay rule under which they would be admissible.
ER 801(c).

[6] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol410 Witnesses

Expert testimony about police interrogation techniques and false confessions could
be excluded in sexually violent predator (SVP) proceedings, where defendant denied
making statements to polygrapher, rather than claiming he had made false
statements to polygrapher. ER 702, 703.

[7] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol30 Appeal and Error

An appellate court reviews a trial court's ruling on the admissibility and scope of
expert testimony for an abuse of discretion.



[8] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol410 Witnesses

Expert testimony is admissible if (1) the witness qualifies as an expert; (2) the
witness' opinion is based upon an explanatory theory generally accepted in the
scientific community; and (3) the testimony will assist the trier of fact. ER 702, 703.

[9] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol410 Witnesses

Expert testimony about false confessions is only relevant when a party claims that
he confessed to something he did not do.

[10] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol92 Constitutional Law

Trial court's failure to make a voluntariness determination did not pose a significant
risk of an erroneous deprivation of defendant's liberty interest, and, thus, defendant
was not entitled to the constitutional protections against coerced confessions that
apply in the context of a criminal investigation, where defendant's statements were
not made while he was being interrogated by police as a criminal suspect, but were
obtained by a constitutionally permissible procedure used to monitor an offender's
compliance with conditions imposed as a consequence of a criminal conviction.
U.S.C.A. Const.Amend. 14.

[11] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol257A Mental Health

While the Fifth Amendment right against self-incrimination does not apply to
sexually violent predator (SVP) civil proceedings, those facing SVP commitment are



entitled to due process protections because civil commitment is a significant
deprivation of liberty. U.S.C.A. Const.Amends. 5, 14.

[12] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol257A Mental Health

Corpus delicti rule did not apply to defendant's sexually violent predator (SVP)
proceedings, where proceedings were civil rather than criminal, and punishment
was not the purpose of confinement under the SVP statute. West's RCWA
71.05.280(3).

[13] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol110 Criminal Law

The “corpus delicti rule” requires that “the body of the crime” be established before
the defendant's admissions may be considered in determining whether the
defendant committed the crime; thus, the rule requires some independent
corroborating evidence that the defendant committed the crime.

[14] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol230 Jury

Defendant in sexually violent predator (SVP) civil proceeding was not entitled to
jury instruction stating that he was presumed not to meet the commitment criteria,
similar to the presumption of innocence instruction required in criminal cases,
where proceeding was civil rather than criminal, and offenders facing SVP
commitment had neither a privilege against self-incrimination nor the right to
remain silent. U.S.C.A. Const.Amend. 5.

[15] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol110 Criminal Law



The presumption of innocence is required in criminal proceedings because of the
state's burden to prove beyond a reasonable doubt each element of a crime.

[16] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol45 Attorney and Client

Prosecutor's closing remarks stating that the secure facility to which defendant in
sexually violent predator (SVP) civil proceeding should be confined was a treatment
center and would hopefully treat his pedophilia was a reasonable response to
defendant's argument that existing treatment options in the community were
adequate to address his condition, and, thus, comments were proper argument and
did not amount to prosecutorial misconduct, much less flagrant and deliberate
misconduct warranting reversal; prosecutor's statements did not deliberately
appeal to jury's passion and prejudice, or encourage a verdict that was not based on
properly admitted evidence.

[17] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol45 Attorney and Client

Prosecutorial misconduct is grounds for reversal when actual misconduct occurs
and there is a substantial likelihood that the misconduct affected the jury's verdict.

[18] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol45 Attorney and Client

The defense bears the burden of establishing both the impropriety and prejudicial
effect of prosecutorial misconduct.

[19] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol30 Appeal and Error



Absent a proper objection to the comments at trial, a request for a curative
instruction, or a motion for mistrial, an appellate court will not reverse a verdict on
appeal unless the prosecutor's behavior was so flagrant and ill-intentioned that no
curative instructions could have obviated the prejudice engendered by the
misconduct.

[20] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol30 Appeal and Error

Failure to request a curative instruction or move for a mistrial strongly suggests to a
court that the argument or event in question did not appear critically prejudicial to
an appellant in the context of the trial; nor may counsel remain silent, speculating
upon a favorable verdict, and then, when it is adverse, use the claimed misconduct
as a life preserver on appeal.

[21] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol45 Attorney and Client

A prosecutor's remarks in closing are flagrant and highly prejudicial when they
deliberately appeal to the jury's passion and prejudice and encourage a verdict that
was not based on properly admitted evidence, but counsel must be accorded a
reasonable latitude in argument to draw and express inferences and deductions
from the evidence.

[22] Headnote Citing References KeyCite Citing References for this Headnote

Key Symbol45 Attorney and Client

A prosecutor's remarks that would otherwise be improper are not grounds for
reversal when they are in reply to defense counsel's statements, unless the remarks
are so prejudicial that an instruction would not cure them.

[23] Headnote Citing References KeyCite Citing References for this Headnote



Key Symbol157 Evidence

Testimony from defendant's Community Corrections Officer (CCO) about sanctions
defendant received for community placement violations was neither inadmissible
judicial comment on the evidence nor a finding by the judge of a specific recent
overt act, and, thus, was admissible; state did not offer any evidence that a judge
sanctioned him based on the polygraph admissions, but offered them only to show
that defendant was incapable of following through with his supervision conditions if
released. West's RCWA Const. Art. 4, § 16.

UNPUBLISHED OPINION

AGID, .

*1 9 1 Dennis Law appeals the trial court's order of civil commitment based on a
jury's finding that he is a sexually violent predator (SVP). He argues that: (1) the
trial court's exclusion of impeachment evidence and expert testimony on false
confessions deprived him of his rights to confrontation and to present a defense; (2)
the trial court deprived him of due process by admitting his statements to a
polygrapher without determining that they were voluntary; (3) the presumption of
innocence and the corpus delicti rule apply in SVP proceedings; and (4) the
prosecutor committed misconduct by arguing that Law would receive appropriate
treatment if committed. Because the trial court's evidentiary rulings were a proper
exercise of discretion, Law has no due process right to a voluntariness
determination of statements made to a polygrapher while on community placement,
the presumption of innocence and corpus delicti rule are based on rights of
defendants facing criminal convictions that do not apply in SVP civil proceedings,
and Law fails to demonstrate that the prosecutor's comments were deliberate and
prejudicial, we affirm.

FACTS

9 2 In the summer of 1985, Law was charged with communicating with a minor for
immoral purposes when an eight year old boy reported that Law offered him money
in exchange for sex. Around the same time, Law was also arrested for approaching a



seven year old boy for sex. In 1986, Law was charged with second degree statutory
rape involving a 12 year old boy who was also the alleged victim in a 1984 rape
investigation that was declined for prosecution. Based on these incidents, Law pled
guilty to two counts of communicating with a minor for immoral purposes.

9 3 In September 1992, after his release from prison on those convictions, Seattle
police received complaints from patrons of the Seattle Center that Law was
watching six to eight year old children while they were in the restroom, and Law
was eventually ordered to stay away from the Seattle Center. That same month, Law
was arrested and charged with first degree rape of a child when he lured a five year
old boy to the basement laundry room of an apartment complex and exposed his
penis. Law was also arrested after showing two young brothers pornography,
masturbating in front of them, and trying to persuade them to be photographed
nude. Based on these incidents, he pled guilty in 1992 to first degree kidnapping
with sexual motivation and communication with a minor for immoral purposes.

9 4 In 2002, Law was released from prison and put on community placement. The
conditions of his community placement prohibited him, among other things, from
frequenting places where minors congregate. His Community Corrections Officer
(CCO), Patricia Turner, used polygraph tests to monitor his compliance with the
conditions. She reported that Law was sanctioned six times for violating the
conditions.

9 5 During a polygraph examination in April 2003, Law admitted that he used
pornography, that he used the bathroom at a large downtown arcade, that he had
seven victims in addition to the charged victims, and that he was sexually attracted
to 13 and 14 year old males four or five times a day. In June 2003, University
Bookstore employees reported that Law had been following males aged 13 to 20
who were in the store. Law was on escape status at this time for failing to report to
his CCO and remained on escape status until July 24, 2003. During another
polygraph examination in January 2005, he admitted that he followed 30 to 40
males, some of whom were “of questionable age;” that he had sexual thoughts of
past victims two to three times a week, particularly when he saw someone of a
similar age; that he used public restrooms including the one at Westlake Mall while
minor males were present; and that encounters with minor males in restrooms
were a high risk for him.

*2 9 6 On September 14, 2005, the State filed a petition under RCW 71.09.030(5),
alleging that Law was a sexually violent predator and seeking his confinement in a
secure facility.FN1 The trial court entered a finding that there was probable cause to



believe that he was sexually violent predator FN2 and remanded Law to the custody
of the Department of Social and Health Services (DSHS) at the Special Commitment
Center (SCC) where he was ordered to undergo an evaluation pending trial. While at
the SCC, Law refused treatment.

9 7 At trial, Richard Peregrin, the polygrapher to whom Law reported, testified to
the admissions Law made during the polygraph interviews. He also testified that he
gave Law a consent form stating that the offender understood that providing
deceptive responses or failing to submit to the polygraph may be a violation of
supervision and could result in sanctions being imposed, including loss of liberty.
The State also presented testimony from Roger Wolfe, who performed a sexual
deviancy evaluation of Law in September 2004. He diagnosed Law with pedophilia
and had grave reservations about his ability to control himself. Wolfe's opinion was
based on meetings with Law, statements Law made during the January 2005
polygraph interview, and other psychological testing and data. Dr. Harry Hoberman,
a forensic psychologist, testified that Law suffered from a mental abnormality and
personality disorder that made him “more likely than not” to engage in predatory
acts of sexual violence if not confined to a secure facility.

9 8 Law presented expert testimony from Dr. John Wicks and Dr. Douglas Boer.
Wicks testified that Law suffered from a brain injury that caused learning
impairments and resulted in his becoming more passive and demonstrating fewer
emotions. Boer also diagnosed Law with pedophilia but disagreed with Hoberman's
conclusions about Law's personality disorder. He did not consider Law more likely
than not to reoffend.

9 9 Law also testified and stated that he had trouble with his memory after suffering
a heart attack and he could not remember his past crimes. He acknowledged going
to the University Bookstore but denied that he was following or looking in a sexual
way at any of the minor males there. He also testified that Peregrin warned him that
he had to tell the truth or Peregrin would end the polygraph examination and Law
would go to jail. Law said that Peregrin's testimony about his statements was
inaccurate. He denied making the statements that he had followed 30 to 40 minors;
that he had sexual thoughts of past victims two to three times a week; that when he
saw someone of similar age to the victim, it triggered a sexual thought; and that he
had masturbated to thoughts of minors.

91 10 The jury returned a verdict finding that the State had proved beyond a
reasonable doubt that Law was a sexually violent predator. The court then ordered



Law to be committed in a secure facility for control, care, and treatment pursuant to
RCW 71.09.060.

DISCUSSION

[. Admissibility of Impeachment Evidence

*3 [1] Headnote Citing References § 11 Law contends that he was denied his
constitutional right to confrontation when the trial court refused to admit
impeachment evidence in the form of a letter criticizing Dr. Hoberman's
professional judgment. The Sixth Amendment right to confront witnesses does not
apply in SVP proceedings. FN3 Thus, the relevant inquiry is whether the evidence
was admissible as impeachment evidence.

[2] Headnote Citing References[3] Headnote Citing References[4] Headnote Citing
References | 12 We review a trial court's evidentiary rulings for an abuse of
discretion.FN4 ER 607 governs the use of impeachment evidence and provides that
the credibility of witness may be attacked by any party. Thus, a party has a right to
cross-examine a witness to reveal bias, prejudice, or a financial interest in the
outcome.FN5 But while a party may use extrinsic evidence in these instances to
impeach a witness and explore subjects that would otherwise be irrelevant, if the
extrinsic evidence sought for impeachment constitutes hearsay, it is
inadmissible.FN6 In Huynh, the defendant sought to attack a police officer's
credibility and show his bias with a medical record containing allegations that the
police injured him during his arrest. FN7 While acknowledging that ER 607 allows a
party to attack a witness' credibility, the court held that this evidence was
inadmissible because it was hearsay and did not qualify as an exception to the
hearsay rule under ER 803(a)(4).FN8

[5] Headnote Citing References § 13 Here, Law offered evidence of the American
Board of Professional Psychology's (ABPP) denial of Dr. Hoberman's application for
membership in the professional organization. Specifically, Law sought to introduce a
letter sent by ABPP's executive officer and two feedback summaries from the
examining committee. The letter from the executive officer informed Hoberman that
his performance on the examination did not meet the criteria for certification. The
two feedback summaries assessed his strengths and weaknesses, criticizing his



tendency to make inappropriate credibility determinations. The examiners who
wrote the summaries were not identified.

9] 14 The trial court ruled that the contents of the letter were “clearly hearsay” and
would not be admissible as substantive evidence. The court said Law could cross-
examine Dr. Hoberman about his personal knowledge of being rejected by the ABPP
and that individuals from the ABPP could testify about their professional knowledge
about reasons for his rejection. But the court ruled that “to ask him about
statements in the letter and asking him to explain it, deny it or admit it, [calls for]
clearly inadmissible hearsay.”

91 15 The trial court's ruling was correct. Like the medical record in Huynh, even if
the ABPP letter demonstrated Dr. Hoberman's bias, it was still inadmissible hearsay.
[t contained out of court statements offered to prove the truth of the matter
asserted, and Law points to no exception to the hearsay rule under which they
would be admissible.FN9

9] 16 State v. Spencer,FN10 which Law cited in a statement of additional authorities,
does not require a different result. In Spencer, the defendant sought to call as a
witness a woman who would testify that the defendant's girl friend, a State's
witness, told this woman that the police intimidated and coerced her into talking
with them; that she believed the defendant was not guilty but was afraid the police
and CPS would take her child away; and that she was angry about the defendant
having a second girl friend. FN11 The defendant offered the statements under ER
803(a)(3) as a statement of the declarant's state of mind.FN12 The court held that
this evidence was not hearsay because it was not offered for the truth of the matter
asserted, but as evidence of the girl friend's state of mind. As the court explained,
regardless of whether police coerced her or told her CPS would take her child away,
the woman's testimony established what the girl friend's state of mind was when
she talked to the police.FN13

*4 9 17 But here, the impeachment evidence offered was not evidence of the
declarant's state of mind. Rather, it consisted of out of court statements of
unidentified examiners who criticized Dr. Hoberman's tendency to make
inappropriate credibility determinations. This is precisely the reason it was offered:
to show that Dr. Hoberman had been criticized for methods he used here. As such,
the letters were out of court statements offered for the truth of the matter asserted
and properly excluded as hearsay.



9 18 Law's additional arguments that this evidence was relevant and the relevance
outweighed any prejudice are misdirected. He argues the letters were relevant to
rebut Dr. Hoberman's testimony that he judged Law's credibility by contrasting his
history of denials with those who were more neutral parties and that the general
practice in sex offender evaluations was to give more weight to admissions than
denials. He contends that by excluding the letter, the trial court prevented him from
presenting evidence that Dr. Hoberman had been criticized by an organization in his
field for his tendency to make inappropriate credibility determinations. But the trial
court's ruling did not prevent him from presenting the same evidence. Had he called
one of the examiners who denied Hoberman admission to the professional
organization to testify about the reasons for the denial, the trial court would have
admitted the testimony. What was impermissible was using inadmissible hearsay
statements contained in the letters themselves, which was the only evidence Law
offered.

II. False Confession Evidence

[6] Headnote Citing References[7] Headnote Citing References[8] Headnote Citing
References | 19 Law next argues that the trial court's erroneous exclusion of expert
testimony about police interrogation techniques and false confessions violated his
constitutional right to present a defense. We review a trial court's ruling on the
admissibility and scope of expert testimony for an abuse of discretion.FN14 Expert
testimony is admissible if (1) the witness qualifies as an expert; (2) the witness'
opinion is based upon an explanatory theory generally accepted in the scientific
community; and (3) the testimony will assist the trier of fact.FN15

9 20 Law asserts that he falsely confessed to Peregrin, the polygrapher, that he
followed 30-40 minors from a distance and convinced himself he was not following
them, that he had sexual thoughts of past victims two to three times a week which
were triggered when he saw someone of similar age, and that he had sexual
thoughts of minor males whenever he saw them in public. Law sought to call Dr.
Richard Leo, a social scientist who would testify about the social psychology of
interrogation and the phenomenon of false confessions, including how police
interrogation techniques induce false confessions and what the indicators of an
unreliable confession were. He was also prepared to testify that the circumstances
surrounding Peregrin's questioning of Law suggested unreliability, and that it was
improper for Dr. Hoberman to opine that Law's confession to following minors was
true.



*5 9 21 Initially the trial court ruled that Dr. Leo's testimony would be admissible
based on Law's offer of proof. But after Law testified and denied making the
statements to Peregrin, the trial court ruled that Dr. Leo's testimony would be
excluded. The trial court concluded that this was not a false confession case, noting
that during his testimony, Law “very much made it clear that he never made those
statements.... [H]e never stated that he made those statements, but because he was
threatened or forced or coerced, those statements are not true.... He simply denied
the conduct.”

[9] Headnote Citing References [ 22 The trial court's ruling was a proper exercise of
discretion. Once Law denied making the alleged confession, any testimony about
whether the confession was false was irrelevant and would not assist the trier of
fact. Law contends that his testimony was not an outright denial, but ambiguous at
best, and asserts that his testimony was simply that Peregrin misconstrued some of
his statements. But claiming that one's statements have been misconstrued is not
the same as claiming that one made a false statement. Expert testimony about false
confessions is only relevant when a party claims that he confessed to something he
did not do. And as the trial court correctly concluded, the record here does not
support Law's argument that he gave a false confession. During direct and cross-
examination, he denied that he told Peregrin that he had followed 30 to 40 minors,
that he had sexual thoughts of past victims two to three times a week, and that when
he saw someone of similar age to the victim it triggered a sexual thought.FN16 The
trial court properly excluded Dr. Leo's testimony.FN17

9 23 Finally, Law contends that the trial court's exclusion of Dr. Leo's testimony was
particularly harmful when considered in conjunction with the court's exclusion of
the ABPP letter. He argues that the cumulative effect of both errors warrants
reversal because both Dr. Leo's testimony and the ABPP letter would have allowed
him to undermine Dr. Hoberman's reliance on Peregrin's testimony.FN18 But as
discussed above, the trial court committed no error by excluding this evidence, so
there can be no cumulative error.

[1I. Voluntariness of Statements Made to Polygrapher

[10] Headnote Citing References § 24 Law also challenges the trial court's admission
of his statements to Peregrin on the basis that they were coerced and therefore
unreliable. The State contends that Law has no Fifth Amendment right against self-
incrimination because SVP proceedings are civil, not criminal. But Law does not
challenge the court's ruling on Fifth Amendment grounds. Rather, he argues that he
had a due process right to require the trial court to determine whether his



statement was voluntary, asserting that the “Fourteenth Amendment due process
test for voluntariness of confessions” applies. The State does not address Law's due
process argument.

[11] Headnote Citing References § 25 While the State is correct that the Fifth
Amendment right against self-incrimination does not apply to SVP civil
proceedings,FN19 those facing SVP commitment are entitled to due process
protections because civil commitment is a significant deprivation of liberty.FN20 To
determine what process is due in a given context, courts apply the test enunciated in
Matthews v. Eldridge, which balances (1) the private interest affected; (2) the risk of
erroneous deprivation of that interest through existing procedures and the probable
value, if any, of additional procedural safeguards; and (3) the governmental interest,
including costs and administrative burdens of additional procedures.FN21

*6 § 26 Law argues that due process required the trial court to determine whether
his statements were voluntary before admitting them. He asserts that the private
risk affected-potentially permanent loss of liberty-is great, and the risk of erroneous
deprivation of that right by the trial court's failure to make such determination is
“enormous.” Relying on case law analysis of the admissibility of confessions to
police in criminal cases, he contends that requiring a determination of voluntariness
here insulates the jury from “ ‘the taint of a coerced confession or statement.’ “ He
asserts that there is “ ‘a very real risk that a jury's determination of voluntariness
may be influenced by the weight of other evidence, or the apparent truth of the
confession.” “ FN22

9 27 We first question whether Law properly preserved this issue for review. FN23
He argued to the trial court that the statements were inadmissible because they
were part of the polygraph process and polygraph evidence is inadmissible. He also
argued that they were inadmissible as involuntary confessions because he was
compelled to submit to the polygraph or risk violating his supervision. But it does
not appear from the record that he actually ever requested a voluntariness hearing.
Nor did he argue that the Matthews due process factors required a voluntariness
hearing, which is the argument he now asserts on appeal. Thus, unless he raises a
manifest error of constitutional magnitude, he may not assert this argument for the
first time on appeal.FN24 We conclude that because he fails to demonstrate a
violation of his constitutional right to due process, he does not in fact raise a
manifest constitutional error.

91 28 The voluntariness inquiry required by due process is derived from the Fifth
and Fourteenth Amendments and appears to relate only to confessions of criminal



suspects obtained by custodial interrogation for use in criminal prosecutions.FN25
But here, the statements at issue did not involve a confession obtained by custodial
interrogation. Rather, these were statements made during a polygraph interview to
monitor Law's compliance with his community placement conditions. Under these
circumstances, he was entitled to limited constitutional protections.

9 29 A defendant's constitutional rights during community placement are subject to
the infringements authorized by the Sentencing Reform Act of 1981(SRA), chapter
9.94A RCW.FN26 The SRA imposes a mandatory requirement that sex offenders be
on community placement upon their release from prison and requires as a condition
of that placement that the offender “perform affirmative acts [the department]
deems appropriate to monitor compliance with the conditions of the sentence
imposed.” FN27 This includes polygraph testing to monitor conditions of
community placement.FN28

91 30 Thus, the confession here was obtained by a constitutionally permissible
procedure used to monitor an offender's compliance with conditions imposed as a
consequence of a criminal conviction. Unlike cases in which a voluntariness hearing
is required, Law's statements were not made while he was being interrogated by
police as a criminal suspect. He was therefore not entitled to the constitutional
protections against coerced confessions that apply in the context of a criminal
investigation. Consequently, he is unable to show that the trial court's failure to
make a voluntariness determination poses a significant risk of an erroneous
deprivation of his liberty interest.

*7 9 31 In any event, the procedures the trial court used afforded Law sufficient due
process. The court did not admit the results of the polygraph test as such, and it
permitted Law to testify to his version of the interview. In doing so, Law denied
making the statements. Voluntariness was no longer an issue because his own
testimony made it irrelevant. Law fails to show that his due process rights were
violated by the trial court's failure to make a voluntariness determination before
admitting the statements.

IV. Corpus Delicti Rule

[12] Headnote Citing References[13] Headnote Citing References | 32 Law also
contends that admitting the statements he made to Peregrin without some other
corroborating evidence violates the corpus delicti rule. The State argues that the



corpus delicti rule does not apply to civil commitment proceedings. The corpus
delicti rule requires that “the body of the crime” be established before the
defendant's admissions may be considered in determining whether the defendant
committed the crime.FN29 Thus, the rule requires some independent corroborating
evidence that the defendant committed the crime.FN30

9 33 In State v. M.R.C,,FN31 the court rejected the argument that the corpus delicti
rule applies in civil commitment proceedings under RCW 71.05.280(3). There, the
defendant was found incompetent to stand trial and transferred to Western State
Hospital pending a civil commitment hearing. The State then filed a petition seeking
a 180 day commitment for involuntary treatment, alleging that he was gravely
disabled due to a mental disorder and that as a result of the mental disorder, he
committed acts constituting a felony and was likely to repeat those acts.FN32 At the
hearing, a police officer testified that M.R.C. told him that he molested an 11 year old
child. M.R.C. objected that the corpus delicti rule required corroboration of that
statement.FN33 He argued that the State was required to prove that he committed
acts constituting a felony so the corpus delicti rule applied. FN34

91 34 The court held that because the consequences of the hearing were not
equivalent to a criminal conviction-no jail time was imposed, and no conviction was
placed on his record-it was not a criminal proceeding and the rule did not
apply.FN35 The court further noted that the involuntary commitment hearing was
not analogous to a criminal proceeding because (1) the verdict need not be
unanimous; (2) the standard of proof is clear, cogent and convincing evidence, not
proof beyond a reasonable doubt; (3) there was no requirement of showing intent,
willfulness, or state of mind; (4) mental health professionals, not prosecutors,
brought these actions; and (5) the purpose of commitment was treatment, not
punishment.FN36

9 35 Law urges us to apply the corpus delicti rule in SVP proceedings, contending
that unlike the civil commitment proceeding at issue in M.R.C., SVP proceedings are
criminal in nature. He notes that the requirements of a unanimous verdict and proof
beyond a reasonable doubt mirror the standards required in criminal proceedings.
This is true as far as it goes. But like a determination of mental incompetency under
RCW 71.05.280, the consequences of a SVP finding are not equivalent to a criminal
conviction because punishment is not the purpose of confinement under the SVP
statute.FN37 Our courts have recognized in several contexts that SVP proceedings
are not criminal cases and have refused to confer on SVP respondents the rights a
defendant would have in criminal proceedings.FN38



*8 q 36 Nor is there is a requirement that the State prove intent, willfulness, or state
of mind, as Law contends. He argues that because the State is required to prove that
his overt act created a reasonable apprehension of harm, proof of his state of mind
is required. But the state of mind at issue in this determination is not that of the
offender. Rather, it relates to the objective standard the jury must apply to
determine if his acts created a reasonable apprehension of harm in a third party, i.e.,
someone who knows of his condition and history. Thus, the jury was not required to
find that he intended a harmful act. Indeed, because the proof required here
involved establishing an “overt act,” rather than a crime, there is even less
justification for applying the corpus delicti rule here than in M.R.C., where proof of a
crime (a felony) was required. Because SVP proceedings are civil rather than
criminal, the case law supports the State's argument that the corpus delicti rule does

not apply.

V. Presumption of Innocence

[14] Headnote Citing References § 37 Law next contends that he was entitled to a
jury instruction stating that he was presumed not to meet the commitment criteria,
much like the presumption of innocence instruction required in criminal cases. The
trial court refused this instruction based on case law holding that offenders in SVP
proceedings are not entitled to a presumption of innocence instruction. FN39 Law
contends that in civil commitment proceedings under RCW 71.05, such an
instruction is required and the State does not have a valid reason for providing
different procedural protections for those confined under the SVP statute. Thus, he
argues, his right to equal protection was violated.

[15] Headnote Citing References § 38 The presumption of innocence is required in
criminal proceedings because of the State's burden to prove beyond a reasonable
doubt each element of a crime.FN40 But because SVP proceedings are civil, our
courts have held in In re Twining and In re Aqui that an offender is not entitled to an
instruction stating that the offender was presumed not to be a sexual predator.FN41
Law offers no compelling reasons to depart from these decisions.

9 39 Law argues that Twining and Aqui should not control here because at the time
they were written, the State was not required to prove a recent overt act. But as the
trial court concluded, this does not in itself create a reason to depart from the
holdings in Twining and Aqui, and Law provides no compelling justification to do so.
He simply argues that such an instruction “would properly protect a respondent's
rights and better separate the jury's consideration of an ‘overt act’ allegation from
its consideration [of] the other statutory factors.”



9 40 Law's equal protection argument is also without basis. He cites In re
McLaughlinFN42 for the proposition that an individual facing civil commitment
under chapter 71.05 RCW is entitled to a presumption of innocence instruction. But
that case did not involve the rejection of a presumption of innocence instruction, as
he suggests. Rather, the trial court there failed to give an instruction that the
detainee was not compelled to testify and that the jury could not presume mental
illness from his failure to testify.FN43 The involuntary commitment statute at issue
there, chapter 71.05 RCW, provided that the detainee had the right to remain silent
and that no person shall be presumed incompetent as a consequence of receiving
evaluation or treatment for a mental disorder.FN44 Thus, the court held that if
requested, such an instruction was proper and reversed the trial court.FN45

*9 q 41 Law points to no similar statutory provision that provides a right to remain
silent in SVP proceedings or prohibits a finding of SVP status based on an offender's
failure to testify. Indeed as discussed above, the case law is clear that offenders
facing SVP commitment have neither a privilege against self-incrimination nor the
right to remain silent.FN46 The civil commitment and sexual predator statutes are
not identical in purpose or function. Law cites no authority and provides no reasons
why we should treat them as if they are. Law's reliance on McLaughlin is therefore
misplaced, and his equal protection claim fails.

VI. Prosecutorial Misconduct

[16] Headnote Citing References[17] Headnote Citing References[18] Headnote
Citing References | 42 Law contends that the prosecutor committed misconduct by
violating the trial court's ruling prohibiting argument that he would receive
treatment if confined to the Special Commitment Center (SCC). Prosecutorial
misconduct is grounds for reversal when actual misconduct occurs and there is a
substantial likelihood that the misconduct affected the jury's verdict.FN47 The
defense bears the burden of establishing both the impropriety and prejudicial
effect. FN48 This court views alleged misconduct “in the context of the total
argument, the issues in the case, the evidence addressed in the argument, and the
instructions given.” FN49

[19] Headnote Citing References[20] Headnote Citing References | 43 But absent a
proper objection to the comments at trial, a request for a curative instruction, or a
motion for mistrial, we will not reverse a verdict on appeal unless the prosecutor's
behavior was “so flagrant and ill intentioned that no curative instructions could



have obviated the prejudice engendered by the misconduct.” FN50 Failure to
request a curative instruction or move for a mistrial “strongly suggests to a court
that the argument or event in question did not appear critically prejudicial to an
appellant in the context of the trial.” FN51 Nor may counsel “ ‘remain silent,
speculating upon a favorable verdict, and then, when it is adverse, use the claimed
misconduct as a life preserver ... on appeal.” “ FN52

9] 44 Here, Law moved in limine to exclude any reference to the SCC as a treatment
facility or any argument that it was the best place for Law. The trial court ruled that
the State could mention that the SCC was a treatment facility only in the context of
Law's failure to engage in treatment and that Law could not introduce evidence that
the facility is inadequate and has been criticized. In closing argument the prosecutor
stated:

Ladies and gentlemen, it doesn't take a rocket scientist to look at these facts and
figure out that ... Mr. Law|[ ] needs to be committed to a secure setting. The special
commitment center is a treatment facility.... Chanting to a string of beads does not
cure pedophilia. Intense treatment in a secure facility whose specialty is to do this,
the commitment center hopefully will.

Law did not object.

9 45 Law argues that this argument amounts to misconduct and was deliberate and
flagrant because it was in “clear violation” of the trial court's ruling in limine and
“contrary to the prosecutor's word.” He further contends this comment was
prejudicial because he was prohibited from arguing that the treatment at SCC was
inadequate. But Law fails to demonstrate that the prosecutor's remarks were so
flagrant and prejudicial to warrant reversal despite his failure to object.

*10 [21] Headnote Citing References[22] Headnote Citing References | 46 A
prosecutor's remarks in closing are flagrant and highly prejudicial when they
deliberately appeal to the jury's passion and prejudice and encourage a verdict that
was not based on properly admitted evidence.FN53 But counsel “must be accorded
areasonable latitude in argument to draw and express inferences and deductions
from the evidence.” FN54 And a prosecutor's remarks that would otherwise be
improper are not grounds for reversal when they are in reply to defense counsel's

statements, unless the remarks are so prejudicial that an instruction would not cure
them. FN55



91 47 Here the prosecutor argued that based on all the facts presented, Law needed
to be confined to a secure facility, the SCC, which was a treatment center, and that
hopefully intensive treatment would help him with his pedophilia. The prosecutor
made these remarks at the end of her closing argument and appeared to be
reiterating her discussion of proof of the element of the risk of reoffense-whether he
was more likely than not to reoffend if not confined to secure facility. In discussing
this element, the prosecutor referred to Law's history of failing and refusing
treatment at the SCC, which were facts in evidence and ruled admissible by the trial
court. Law argued that the evidence showed that he could be treated in the
community and that there was no basis to confine him as a sexually violent
predator.

9] 48 Thus, stating that the secure facility to which he should be confined was a
treatment center and would hopefully treat his pedophilia was a reasonable
response to Law's argument that existing treatment options in the community were
adequate to address his condition. Taken in context, these comments were proper
argument and do not amount to misconduct, much less flagrant and deliberate
misconduct warranting reversal. And, while the comment that the SCC will
“hopefully” cure Law's pedophilia arguably violated the trial court's ruling in limine,
Law fails to show that a curative instruction would not have obviated the
error.FN56 The jury already heard that the SCC was a treatment center and that he
refused treatment there. The trial court could have instructed the jury to limit its
consideration of the SCC to those facts, which were properly in evidence.

VII. Evidence of Sanctions for Violations of Community Custody

[23] Headnote Citing References § 49 Finally, Law challenges the trial court's denial
of his motion to exclude testimony from his CCO about sanctions he received for
community placement violations. He contends that because this is evidence of
judicial findings that he violated placement conditions, it should have been excluded
as a judicial comment on the evidence prohibited by article IV, section 16 of the
Washington Constitution.FN57 But the Washington Supreme Court has already
rejected the argument that a prior adjudication is an impermissible comment on the
evidence. In State v. Gentry, the court held that a trial court's admission of a
judgment bearing a trial judge's name was not an unconstitutional comment on the
evidence.FN58 The rule prohibiting judicial comment on the evidence is even more
attenuated here where the claimed evidence of a judicial determination is only the
fact of the violations. There was no evidence before the jury that sanctions for the
violations were imposed by a judge.



*11 9 50 Nor was there any evidence that a judge made a finding on a specific recent
overt act, as Law suggests. While his CCO testified that he was arrested on the date
of the polygraph and later sanctioned for violations, the State did not offer any
evidence that a judge sanctioned him based on the polygraph admissions. The State
offered them only to show that Law was incapable of following through with his
supervision conditions if released. Law fails to establish that the testimony
constituted an impermissible comment on the evidence.

9 51 We affirm the order of commitment.

WE CONCUR: COX, A.C.J. and APPELWICK, J.

ORDER GRANTING MOTION TO PUBLISH OPINION

9 52 Respondent, State of Washington, having filed a motion to publish the opinion
filed June 2, 2008; appellant, Dennis Law, having filed a response to the motion
stating he will not oppose it; and the hearing panel having reconsidered its prior
determination and finding that the opinion will be of precedential value; Now,
therefore,

9 53 IT IS HEREBY ORDERED that the written opinion shall be published and
printed in the Washington Appellate Reports.

FN1. RCW 71.09.030(5) permits the State to file such a petition against a person
who has been previously convicted of a sexually violent offense, has since been
released from total confinement, and committed a recent overt act. A “sexually
violent predator” is a person who has been convicted of or charged with a crime of
sexual violence and who suffers from a mental abnormality or personality disorder
that makes the person likely to engage in predatory acts of sexual violence if not
confined in a secure facility. RCW 71.09.020(1).



FN2. This determination is required by RCW 71.09.040(1).

FN3. In re Detention of Stout, 159 Wash.2d 357, 369, 150 P.3d 86 (2007).
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