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Background: Defendant was convicted in the Supeior CourtDepartment, Suffolk
County, Sandral. Hamlin, J, of murde in thefirst degree onatheory of felony-murder
with amed roblery as the predicate felony, amed robbey, and unbwful possession of a
firearm. Defendant appedled.

Holdings The Supreme Judicia Court Cowin, J, hdd tha:

(1) trial courtdid nd abuse its discretion in refusing o admit testimony of cefense expert
witness regarding pychology of pdice interrogaionsand confessions and

(2) trial courtacted within its discretion in dismissing deiberating juror who reused to
return to coutt.

Affirmed in pat, vacated in pat, and remanded

In 1997, he ddfendant was convicted of nurde in thefirst degree on atheory of fdony-
murde with amed roblery as the predicate felony. He was aso convicted on four
indictments charging amed roblkery and ae charging udawful posession of a
firearm.™* The defendant appesls from his convictionsand from thetrial judges denial
of his motion for anew trial. His gppeal conssts of the following aguments: (1) the
judgeabused he discretion by excluding the testimony of adeense expert witness
regarding the psychology of interrogationsand mnfessions (2) thejudgeerred in
responding o ajury question mncerning merced confessions (3) thejudgeimpropely
dismissed addiberating juror who refused to return to court, (4) theconviction of amed
robbey of the murder victim, Barrington Nevins, should bevacated if the conviction of
murde in the first degree onthe theory of felony-murder is affirmed; and (5) f the
judgments are not reversed, that we exercise our extraordinary power unde G.L. c. 278,
o 33E to reduce the verdict to murder in the second deyree.™? We affi rm the
convictions and except for the conviction of armed robbey *3 of Barrington Nevins
which we vacate, we decline to exercise our power unde G.L. ¢. 278, @ 33EWe dso
affi rm the orde denying the motion for anew trial.

Facts. As general background, ve outline the facts that the jury could have found, ad
leave recitation of oher facts for discussion in conjundion with theissues raised. On
November 24, 1995, liree men, oneof whom was later identifi ed as the defendant,
approahed thevictim, Barington Nevins and five of his friendswho were sanding on a
sidewalk in the Dorchester section of Bogon. The dfendant was carrying arifle and



another of the assailants had a handgun. The armed men demanded tha Nevinsand his
friendsturn ove their leather jackets. One of the assailants hdd the handgun o the head
of onevictim. Despite the fact tha the victims surrendeed thar jackets and paket
money, the defendant shot Nevinsin the chest, killing him, and then pdnted therifle at
another victim. As therobbes fired thar weapons thefive surviving victims fled, but
returnal to the scene a shorttime later.

Three of the victims recognized the robbes. Two of them identified the defendant from a
photograghic array at the police sation onthe night of the incident. At trial, three of the
victims identifi ed the defendant as thekiller. They dl knew him by his nickname, GAnt.O
Thethree dso identified the other two assailants by nickname.™2 The defendant, who
was seventeen years of ageat the time, fled dter the murde and wes arrested less than
onemonth later in Petersburg, Mrginia. Whilein augody, hewas interviewed by
Detective Sergeant Patrick Kelleher of the Petersburg, Mirginia, pdice department, and
confessed to hisrolein the robkery and murde. His confession wes tape recorded. The
interview lasted approximately forty-five minutes, including a recorded ssven-minute
portion™*

The defendant testified that he was selling cocaine on te sreet the night of the murder,
severa blocks from thearea where the shooing ocurred. Hearing gungots, heleft the
*4 corna where he was selling drugs When helearned tha he was wanted for murder,
he was frightened and went to Virginia to see his grandmother. He then turned himself in
to the Virginia police.™

**2 Conerning hisinterview with Detective Kelleher, the ddfendant sated the following
at trial. The detective interviewed him at a juvenile detention facility,™ informed him
tha two eyewitnesses, as well as oneof the other assailants, had identified him as the
shootr. Theddendant said that the detective told him that the only way to avoid a life
sentence was to confess to the shooing. He claimed tha the detective related information
abouttwo recent cases, onein which aman who hal killed someonedid na speak to the
police and received alife sentence; in the second, hie Gnan admitted to shooing aperson
by accident and everything worked outfor him and his friendsOThe defendant said that
he ultimately confessed bdieving, Q wouldnt spend therest of my life injail. Things
would work outfor me like the person in the ... sory.OHe said that the detective provided
him with the details of the crime, that the recorded confession was false, and tha he did
not shootthevictim. On coss-examination, the defendant admitted that he knew four of
therobbey victims, induding Nevins the man who was killed. He also said that when he
spokewith Detective Kelleher heknew that hewas wanted for murder and tha he had
been advised of his Mirandarights before he gave the recorded confession.

Expert testimony. A hearing was hdd before the judge to congder the admissibility of the
testimony of Rofessor Saul Kassin. The professor was offered by he defendant as an
expert witness on te subject of the psychology of polce interrogaionsand mnfessions
Thejudgerefused to admit his testimony*5 because it did notmeet the Qyeneral
acceptanceOor QeliabilityOcriteria required by Commonwealth v. Lanigan, 419 Mess.
15, 25, 641 N.2d 1342 (1994)and dso because it concerned issues within the




knowledgeand experience of laypersons The defendant claims that this was error that
unde'mined his ability to (present an efective défense on tecritical issue of the ]
reliability of his confession, [thereby] violating his conditutiond rights to dueprocess.O

[ll[;l

= A judgehas broal discretion regarding the admission of expert testimony,
and we review that decision orly for abuse of discretion. See Commonwealth v. Ruiz, 442
Mass. 826, 833834, 817 NE.2d 771 (208). In Commonwealth v. Lanigan, supra, we et
forth the requirements for the admission of expert scientific evidence. A paty seeking
introduce scientific evidence may lay an adequde foundation either by establishing
genea acceptancein the scientific community or by siowing that the evidence isrdiable
or vdid throughan dternate means Canavan's Case, 432 Mass. 304, 310, 733 NE.2d

1042 (2000)

[3] = We summarize thefindingsof thejudge tha were warranted on te evidence
presented, supplemented by unontested testimony fromthe motion hering. Rofessor
Kassin is a professor of pg/chology & Williams College who ha authored booksand
articles concerning pdice interrogaion and confessions an aea, according to him, of
recognized scholarly sudy. He has condicted controlled experiments testing his theories
N7 and hal previoudy testified in ather jurisdictionsas an expert oninterrogaion and
confessions His fellow GexpertsOwere uranimoustha false confessionsoccur, andin his
opinion, certain traditional methodsof police interrogation increase thelikelihood ofa
false confession. For example, according o Professor Kassin, threats, promises, and
mord issues may have an impact ona sugpect's though process, induding his
congderation of thecods and benefits of coopeation. Although headmittedly *6 had not
tested the defendant in the present case and could not assess his vulnerability to pressure,
the professor opned that the techniques used by Detective Kelleher were psychdogically
QrowerfulOand hed the potentia of diciting fdse confessionsfrom innocent sugpects. He
also dated tha his research indicates that jurorsare notwell equipped to assess the
interaction ketween interrogaion methodsand confessions

**3 Neverthdess, on aoss-examination the professor conceded tha there was no
empirical data on the number of false confessions and tha there is no ientific basis for
distinguishing true from false confessions Indeed, headmitted that ore of his articles
stated, Gurther research in thefield is sorely needed.... [T]he current empirical
founddion may betoo meager to supportrecommendaionsfor reform or qualify as a
subject of scientific knowledge.OThe professor dso said that, in fact, in mock jury
experiments, jurorswere able to distingush accurately voluntary from invduntary
confessions He agreed tha he could na say that lay people could notaccurately assess
the techniques that would cause false confessions

Thejudgeconduded that Kassin's testimony did notmeet the requirements set forthiin
the Lanigan case. We agree. Asthejudgestated, Kassin conceded tha his opinionsare
not generally accepted, require further testing, and ae nat yet a subject of Geientific
knowledge OOne of his own publcationsadmitted as much. Accordingly, his propased



testimony tha certain interrogation techniques have previoudy prodiwced false
confessionsdoes not meet either the general acceptance or rdiability criteria established
by the Lanigan case. The judge did notabuse he discretion in refusing o admit Professor

Kassin's testimony ™

That said, the subject of ps/chological manipulation of adefendant and its relation ©
false confessionspresents a seriousissue. Conpetent scientific evidence tha satisfies the
Lanigan *7 sandad may well beuseful to afact finde in this area, butthe evidence here
fell far short of the gandards govening the admissibility of scientific testimony. The
testimony failed the Lanigan criteriain every respect and was propely excluded.

[4] : Jury question. The judgecharged thejury in accordance with our hunane
practice, see Commonwealth v. Tavares, 385 Mass. 140, 149150, 43 N.E.2d 1198 cert.
denied, 457 US. 1137, 102 &t 2967, 73 LEd.2d 1356 (1982)tha inter dia, the
burden is on he Commonwealth to provethat the defendant's will was not overcome and
tha hewas notcoerced, tricked, orcgjoled into making astatement. See Commonwealth
v. Jackson, 447 Mess. 603, 610, 855 NE.2d 1097 (2006)During ddiberations thejury
sent anoteto thejudgewith severa questions induding: OAs we undeastood he
ingruction onthe confession, if the confession was coerced it mug be disregarded. Is this
correct? Wheat is coercion? Can something be coerced and true?0

**4 Defense coun®l requested tha the jury beingructed that they could consder other
factors such as whether the defendant was influenced bythreats or promses of leniency,
and the defendant's age, educationd background ad enotiond stability.™ The judge
refused to give the defendant's ingruction and ingead repeated the hurmane prectice
ingruction, which panned several pages, and alded the following dctionay definition
of coercion Qo bring aboutby force or threats to nulify individud will. O™ The
defendant ojected to theingruction.

[5] * The defendant claims that thejudgeerred by notlisting the specific factorsthe
jury should consder when deciding whether his statement was voluntary. Orhe proper
respone to a*8 jury question mug remain within the discretion of thetria judge who
has observed the evidence andthejury firsthand and an tailor supplemental ingructions
accordingy.OCommonwealth v. Watkins, 425 Mass. 830, 840, 683 NE.2d 653(1997),
quotng Commonwealth v. Waite, 422 Mess. 792, 807 n. 11, 665.K.2d 982 (1996)
There was no @us of dscretion.

[6] = A judgeneed notuse any paticular wordsin ingructingthe jury as long & the
legd conaepts are properly described. Commonwealth v. Torres, 420 Mess. 479, 48, 651
N.E.2d 360 (1995)Theingruction given was correct and respondel to the question. The
guestion suggested juror confuson regarding the effect of acoerced confession. To tha
inquiry, thejudgerespondel, Orhe Commonwealth mugt prowe tha the defendant was
not coerced, tricked, orcajoled into making the statement.Oln addition, e said, Ot must




be avoluntary satement, aprodtct of the defendant's free will and rdiond intellect, not
coerced, tricked, or @joled, bdore youmay consder it.OThe issue the jury were
concerned aboutwas coercion and thejudge respondel aufficiently. The over-all effect of
her satements communicated to the jury theingruction tha was required-specifically,
tha they could nd consder a coerced confession. Theonly question renainingis
whether her definition of mercion was too narow. She provided adictionay definition
of coercion: Qo biing a&outby force or threats to nulify indvidud will. OWe condude

that this definition was suffi cient ™!

Discharge of deliberating juror. The defendant contendsthat the judge erred by
dismissing addiberating juror withoutbringing he to court for ahearing orconsdering
other options The jury began ddiberations on the afternoon of Qtobe 7, 1997 and
ddiberated tha day andthe following dg. On thethird day of deliberations onejuror
did notappear a theappointed time *9 of 9 A.M. A court officer telephored tha juror,
who respondel that she had no ore to care for he children because Qheir girl issick.O
Thejuror indcated that shewas trying 1 find another care giver and would call back in
five minutes. Thejudgeadvised the parties sometime thereafter that the (care giver] who
was previoudy ill is feeling alittle better now and is able to take over for her,Obut that
thejuror hal added gratuitoudy, @ want you o know!'m not hgppy abouthaving ©
come in.OWhen thejuror did notappear, the court officer called he agan shorty before
11 A.M. andwas told that (the care giver] istoo sck to come and she [thejuror] isnot
coming [to courf].O

**5 When thejudgeindcated that she was contemplating replacing the juror and
ingructing the jury to begin deliberationsanew, the ddfendant objected and requested the
judgeto congder other options such as ordering thejuror © gppear and inquiring of her
why shewas ignoring ier oah.OThe judge noted that the juror hed been congstently
late during thetwo-week trial, was refusing to return © court (with a Qransparent
excuseQ), and wes causing unr@sonable delay (it was now 1120 A.M.). Thejudgethen
discharged the woman, replaced he with an dternae juror,and indructed the jury to
begin ddiberatinganew. Thejury asked ane question later that day, and the question was
answered thefollowing norning. Thejury returned their verdictsat 11 A.M. on he
morning dter thejuror was replaced.

Thereplacement of ajuror who doe notappear for ddiberationsis govened by G.L. c.
234A, @ 39 which providesin rdevant pat:

Orhe court shdl have the discretionary authority to dismiss ajuror & any time in the best
interests of judice. The court shdl have authority to excuse and dscharge an impanelled
juror prior to jury deliberationsafter a hearing upon dinding ofextreme hardship. The
court shdl have authority to excuse and discharge ajuror participatingin jury
ddiberationsafter a hearing onl upon afinding of an emergency or other compdling
reason. The court shdl have authority to dismiss an impanelled juror who ha not
appeared for juror grvice upon afinding tha there isastrong ikelihood hat an
unreasonable delay in the trial *10 would occur if the court were to await the appearance
of thejuror.O



Section 74 of he same chapter provides that no irreguarity in dischargingajuror sl be
sufficient cause to st aside a verdict uness the objecting paty has been prgudiced
thereby.

Thelast sentence of the quoed pottion ofa 39grants ajudgediscretion in the case of an
absent juror. The penultimate sentence by its terms requires a hearing, bu tha sentence
assumes the availability of thejuror for the hearing. Thelast sentence applies to those
cases, such as the present, in which ajurorfails to gopear. In that dtuation, he Satute
vests in the judge discretion © dsmiss ajuror on afinding that thereis Ga strong
likelihood [of] unresonable delayOfrom waiting for e juror. In sich case, the judge
heed only gather such information from available sources as is necessary ... ©
determing, in [thejudge's] discretion, whether there exists a Osong ikelihoodO adn
unreesonable delay in the trial caused by the absent juror OCommonwealth v. Taylor, 33
Mass. App.Ct 655, 657, 604 NE.2d 40 (B92) Thejudgeis thusrequired to condwct an
inquiry tha satisfies her and enables her to arive a areasoned decision.

[7]1 = Thejudgehere conduted an adequae inquiry. The defendant had the opportnity
to date his postion and dd . His suggestion of exploring oher optionswas impractical.
Therecalcitrant juror had indicated that she would notleave her home. Arresting the
juror and bringing her to court (an alternative consdered and rgjected bythe judge)
would hare entailed bringing thejuror's child or diildren with her. Providing dternative
care for them would have consumed much time. Ultimately, theentire effort would be for
naught A juror wncerned about her child's (or dhildren's) welfare would bedistracted
and undle to concentrate onthe evidence or ddiberate fairly on thecase, andthejuror
would eventudly have had to berdeased after much additional dday. The defendant's
other suggestion of inquiring of the other jurorswhether the recalcitrant juror hal refused
to ddiberate would have intruded into theddiberationsof the jury. See Commonwealth v.
Kincaid, 444 Vess. 381, 391, 828 NE.2d 45 (2005)and cases cited (OA judgemay not
inquire into the deliberative pracess of thejuryQ.

**6 Thejudgeclearly acted within her discretionin ddermining,*11 & 1120A.M., tha
thejuror hal created an unreasonable dday. Thejudgedated svera times tha shewas
concerned tha thejury had been waiting snce 9 A.M. Thejuror hed never made any
effort to contact the court, all communication with he was initiated by the court officer;
after making excuses thejuror hal said she would notcome in; it was to no onés
advawF',[\‘algze to force he to come in; and she had been @ongstently lateOthroughouthe
trial. =

Furthermore, there was no siowing of prgudice to the defendant sufficientto st aside
theverdict. See G.L. c. 234A © 74 Theaternate was ajuror whomthe defendant had
agreed ocould beseated, and thealternae had heard dl the evidence. Findly, theéudge
carefully ingructed the newly condituted jury to begin their deliberationsanew.™3

Armed robbery conviction. Because we affirm the conviction of murder in the first degree



on afelony-murder theory with amed rolbery as the predicate felony, the undelying
conviction of amed robbey of Barrington Nevinsisto bevacated. Commonwealth v.
Gunter, 427 Mess. 259, 276, 692 NE.2d 515 (1998) The Conmonwealth concedes as
much.

Relief pursuant to G.L. c. 278, § 33E. After a careful review of therecord, we find ro
reason  exercise ourextraordnay power unde G.L. c. 278, o 33EAccordingly, the
case is remandeal to the Supeior Court The judgrrent and sntence on theconviction of
armed robbey of Barrington Nevinsisto be vacated. The remaining judgmnents of
cornvictionsare affirmed. The order denying the motion for anew trial is affi rmed.

So ordered.

FN1. Although he ddendant was also charged in four indictments with armed assault
with intent to murder, thejudgeentered arequired finding of notguity on tree of those
charges and the jury acquitted the defendant of the fourth.

FN2. The ddendant's motion fora new trial did notraise any additiond claims.

FN3. Thefourth victim testified regarding theinddent at trial butdid notrecognze any
of the assailants. Thefifth victim died beforethetrial as theresult of an unelated
shootng.

FN4. A motion o uppress the confessonwas heard and denied. No issueis raised
concaerning the motion.

FN5. Theddendant's aunt dso testified as a ddense witness and @nfirmed that the
defendant had traveled to Virginiato see his grandmother.

ENG. Appaently, an administrator & thejuvenile detention facility informed Detective
Kelleher that the consent of aparent or guardian of the defendant was necessary before
the deective could interview the defendant. The detective obtained such pemissionfrom
the aunt Fromthe view of Massachustts law, this was an excessive precaution. We do
not require such consent for an interview of ajuvenile who is seventeen years of age. See
Commonwealth v. Considine, 448 Mess. 295, 297 n. 7, 860 ¥.2d 673 (2007%)
Commonwealth v. Mavredakis, 430 Mass. 848, 855 n. 12, 725.H.2d 169 (200Q)

EN7. The only sgnificant experiment described by Rofessor Kassin gppaently involved
confroning gudent typists with a witnesswho daimed to have seen the sudents touch a
key they had been indructed notto toudh. The sudents congstently denied hitting the
key untl they were confronied by thewitness. After that, Sxty-nine pe cent of them
admitted touching the key. There was no estimony that the typists knew that, in fact, they
had nottoudhed the key during the experiment. Professor Kassin dso acknowledged that
this was not the same as people @onfessing to acrime with severe, long-term
consequences.O

FN8. Thejudgedso decided tha the proffered expert testimony would nd aid thejury in
determining the credibility of the defendant's confession. Although &eis correct that the



credibility of witnesses is for thejury to determine andis nota proper subject for expert
opinion, e Commonwealth v. lanello, 401 Mass. 197, 202, 515 NE.2d 1181 (198, the
expert hee was notopining on hetruth of the defendant's confession, buton whether the
police tactic was likely to induce a false confession.

FN9. The ddfendant requested the following alditional ingruction: O ou may consder
whether the defendant, in making the satement, was influenced by any threat or pranise
of leniency or by rickery or by deceit or by imprope inducement by law enforcement
officers. You may dso consder the condwct of the defendant, the defendant's age and
eduaationd background, Insintelligence and emotional sability and the details of the
interrogaion.O

FN10. Thejudgeés additiond ingruction charged: Orhe Commonwealth mug prove that
the defendant was notcoerced, tricked, orcajoled into making the satement. You have
asked me what is coercion. | asked ore of thelaw clerksto lookit up inthedictionay, in
Webdger's Dictionay. Basicaly, what it meansisto bring ebou by force or threats to
nullify indvidud will. So, in other words you nug find tha the Canmonweath ha
proven that the défendant's satement was voluntary, notinvoluntary. It mug be a
voluntary statement, aprodud of the defendant's free will and rational intellect, not
coerced, tricked, or @joled, before youmay consder it.O

FN11.Respondng o ajury inquiry by repeating the ingructionthat relates to the
guestion is atempting practice. Butthe jury submit the question with knowedgeof the
origind ingruction. Sibmission ofthe question indicates that after congdering the
evidence in light of the ingruction, the jury nead more assistance. Additional guidance is
provided by adirect answer to the question presented. For example, in the Studion here,
an answer might be in the following terms: Or es, a coerced confession nmust be
disregarded whether true or not Coecionis the use of force orintimidaion © oltain
compliance. Yes, astatement may be both coerced and true.O

FN12. Other posibilities were available to the judgetha would nd have entailed agreat
deal more time. The judge could have had atelephoneconference call with thejurorin
the presence of the defendant, counsel, and the prosecutor. Although proeedingin such
mannea would hare been preferable, the judgedid notabuse her discretionin notdang
0.

FN13. The defendant raises a due process argument regarding discharge of thejuror.
However, the dueprocess clauseis flexible, and no ecific type of hearing is mandated
in dl Stuaions See Roe v. Attorney Gen., 434 Mess. 418, 427, 750 NE.2d 897 (20Q).
The hearing was sufficient to satisfy due process.

Mass.,2007.
Com v. Robhoon
--- N.E.2d ----, 449 Msss. 1, 2007 W. 1203634 (Mss.)



