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What constitutes a clear and unequivocal invocation of a suspect’s right to remain 
silent? 
 
In the case of State v. Jackson, the Court of Appeals of Washington found that the 
statement “I should have called you guys a long time ago. I'll talk to you. I think I want a 
lawyer there, but I'll talk to you.” was not a clear and unequivocal invocation of his right 
to remain silent.  Click here for the complete decision.  (Use Case #1 below Tom) 
 
In the case of State v. Allen, Court of Appeal of Louisiana, Fifth Circuit upheld the trial 
Court’s decision that a defendant’s statements (made twice) that he was “thinking” he 
“might” want an attorney were ambiguous and cessation of questioning was not required.  
 
See  Case #1A below 
 
 
False imprisonment – why it is important for the investigator (representing the 
employer) not to block the employee’s access to the interview room door.  
 
In the case of Asay v. ALBERTSONS, INC. the U. S. District Court (D. Oregon) found 
that an employee’s claim of false imprisonment was not substantiated by the facts of the 
case.  One of the primary elements that the Court considered was the positioning of the 
investigator in relation to the employee (plaintiff) during the questioning.  Specifically 
the court stated,  
 
“Even considering the facts in a light most favorable to plaintiff, Poe's statements or 
actions did not serve to actually restrain plaintiff. Poe did not position himself in a way to 
“block” the door, and though plaintiff alleges that she did not feel free to leave, plaintiff 
acknowledges that this was because she did not want to lose her job, not because she felt 
physically restrained from leaving.” 
 
See  case #2 below 
 
Court rejects testimony of Dr. Saul Kassin. 
 
In the case of Commonwealth v. Robinson, the Massachusetts Supreme Court upheld the 
trial court’s decision to reject the testimony of Dr. Saul Kassin, because as the Supreme 
Court stated, 
 
“The judge concluded that Kassin's testimony did not meet the requirements set forth in 
the Lanigan case. We agree. As the judge stated, Kassin conceded that his opinions are 
not generally accepted, require further testing, and are not yet a subject of “scientific 
knowledge.” One of his own publications admitted as much. Accordingly, his proposed 
testimony that certain interrogation techniques have previously produced false 



confessions does not meet either the general acceptance or reliability criteria established 
by the Lanigan case. The judge did not abuse her discretion in refusing to admit Professor 
Kassin's testimony”  
 
See  case #3 below 
 
 
Telling a suspect that if she was involved in a robbery she faced a prison sentence 
that could result in her being separated from her children was not coercive. 
 
In the case of US v. Cosme the investigators advised the suspect at one point during the 
interview that if she was, in fact, involved in the robbery it could result in a prison 
sentence that would separate her from her children.  The court found that this statement 
was not coercive: 
 
“In the instant case, the agents did not threaten to take the defendant's children from her 
but properly warned her that, if she was involved in the robbery, she faced a prison 
sentence that could result in her being separated from her children. After the first mention 
of prison, the defendant apparently said “I'm going to come clean”. Considering the 
totality of the circumstances in this case, the Court finds that law enforcement officers 
did not engage in conduct that was sufficiently coercive to overbear the will of the 
defendant during the bank interview. Cosme's statements were not, therefore, 
involuntary.” 
 
See  case #4 below 
 
If an inmate is in prison does he have to be advised of his Miranda rights if he is 
being questioned on an unrelated matter? 
 
In the case of People v. Villarreal the Sixth District Court of Appeals found that a suspect 
in prison did not have to be advised of his Miranda rights when questioned about an 
unrelated matter: “when viewed in light of the totality of circumstances, those facts do 
not lead us to find that the interviews were “custodial” for purposes of Miranda.” 
 
The Court went on to say: 
 
“Here, the trial court found it “obvious that the defendant [was] in custody.” As a factual 
matter, it is indisputable that defendant was in prison when he was interviewed. However, 
his status as a prison inmate does not necessarily establish custody for purposes of 
Miranda. 
 
In Cervantes v. Walker (9th Cir.1978) 589 F.2d 424 ( Cervantes ), a majority of the court 
acknowledged that the Miranda safeguards apply equally to those who are incarcerated. ( 
Id. at p. 427; see Mathis v. United States (1968) 391 U.S. 1, 4-5 [ Miranda applicable to 
inmates].) However, the majority rejected the defendant's claim that being an inmate 
automatically established custody for purposes of Miranda. The majority explained that 



such a view “would, in effect, create a per se rule that any investigatory questioning 
inside a prison requires Miranda warnings. Such a rule could totally disrupt prison 
administration. Miranda certainly does not dictate such a consequence.... [Citation.] [¶] 
Adoption of [such a] contention would not only be inconsistent with Miranda but would 
torture it to the illogical position of providing greater protection to a prisoner than to his 
nonimprisoned counterpart. We cannot believe the Supreme Court intended such a 
result.” ( Cervantes, supra, 589 F.2d at p. 427.)”  
 
See Case #5 below 
 
Court rejects the testimony on false confessions by Dr. Allison Redlich. 
 
In the case of Edmonds v. State, the Court of Appeals of Mississippi upheld the trial 
court’s decision to reject the testimony of Dr. Allison Redlich.  From their opinion the 
court stated: 
 
“After a day-long, pre-trial Daubert hearing on whether Dr. Redlich would be allowed to 
testify, the trial judge entered an order finding that Dr. Redlich's proposed testimony did 
“not satisfy the dictates of Mississippi Rule of Evidence 702 and will be excluded.” In its 
order, the court pointed out that “Dr. Redlich admitted that there is no empirical test 
available to determine whether a confession is truthful or not. Redlich also admitted that 
the hypothesis of false confessions cannot be tested empirically. Moreover, she could not 
say that there was a correlation between youth in her test who falsely confessed to hitting 
the ‘Alt’ key and youth who falsely confessed to committing various felony crimes.” Dr. 
Redlich testified that it would be impossible to do an empirical test of false confessions 
because to do so would require taking juveniles to police stations and accusing them of 
crimes they had not committed. The court found that, overall, “Redlich indicated that 
there was very little study of false confessions and juveniles.” The court then engaged in 
an application of Redlich's proposed testimony to the Daubert factors. 

“The court held that Dr. Redlich had “admitted that it is not scientifically proven that 
younger suspects are more likely to give false confessions than older suspects.”  
 
“After reviewing the court's order, the record, and the relevant case law, we do not find 
that the court abused its discretion in rejecting the proposed testimony of Dr. Redlich.”  

See Case #6 below 

Can an interrogator scream at a suspect? 

In the case of US v Velasco, the US District Court, Minnesota found that the tactics used 
by the investigator during his interview of Velasco were not improperly coercive.  

“Although Special Agent Mento admitted to screaming at Velasco, tactics such as a 
“raised voice, deception, or a sympathetic attitude on the part of the interrogator will not 
render a confession involuntary unless the overall impact of the interrogation caused the 
defendant's will to be overborne.” Jenner v. Smith, 982 F.2d 329, 334 (8th Cir.1993). 



Further, while Special Agent Mento told Velasco that he was “in a lot of trouble,” “ ‘[a] 
truthful and noncoercive statement of the possible penalties which an accused faces may 
be given to the accused without overbearing one's free will ...” “ Simmons, 235 F.3d at 
1133 (citing United States v. Ballard, 586 F.2d 1060, 1063 (5th Cir.1978)); see also U.S. 
v. Gallardo-Marquez, 253 F.3d 1121, 1123 (8th Cir.2001) (upholding statements as 
voluntary because the conduct of the police officers was not calculated to overbear 
defendant's will where the officers told defendant he would receive a life sentence when 
the sentence was for 32 years). Special Agent Mento's statement that Velasco was “in a 
lot of trouble” was a statement of a possible penalty for Velasco's actions, and the Court 
does not find that it constitutes coercive police activity.” 

The Court further stated: 

“Regarding the general surrounding circumstances of the interview, the Court finds that 
neither the fact that the period of interrogation-about an hour-nor the fact that the 
interview took place in a windowless, locked room, warrants a finding of coercion. See 
U.S. v. LeBrun, 363 F.3d 715, 722-723 (8th Cir.2004) (circumstances of interview were 
not coercive where defendant was interviewed in a small windowless room for 
approximately a half hour); United States v. Galceran, 301 F.3d 927, 930-31 (8th 
Cir.2002) (ninety-eight minute interview in windowless conference room by two officers 
not found to be coercive). The Court finds that the environment of the interview was not 
coercive.” 

See  Case #7 below 
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DWYER, J. 
*1 Charles Jackson led his friend Donald Phillips to the basement of the house where 
Jackson lived and showed Phillips a dead woman's body. Jackson explained to Phillips 
that he had strangled the woman because she had previously stolen money from him. 
 
The next day a passer-by found Julie Sterling's body in a wooded area near Jackson's 
residence. Dr. Richard Harruff, King County's Chief Medical Examiner, determined that 
Sterling had been dead for several days before her body was discovered. From the pattern 
of livor mortis, Dr. Harruff also determined that the body had been moved after death. 
Based on the autopsy Dr. Harruff subsequently performed, and on his evaluation of the 
circumstances, Dr. Harruff classified the cause of death as “probable manual 
strangulation.” 
 
After Jackson's subsequent arrest, he admitted to Seattle police detectives that he had 
invited Sterling to his residence and that they had engaged in sexual intercourse. Jackson 
initially claimed Sterling choked to death on a small plastic bottle cap Jackson had 
shoved into an old beer can. After the detectives expressed skepticism about Jackson's 
story, Jackson told the detectives that Sterling stopped breathing after being pushed 
against a dresser while engaged in sexual intercourse with Jackson. Jackson further 
explained that he kept Sterling's body in his house for two days, that a friend helped him 
move her body, and that he threw away her clothes to eliminate evidence linking her to 
him. 
 
A jury ultimately convicted Jackson of murder in the second degree. On appeal from the 
judgment entered on the verdict, Jackson asserts: (1) the trial court erroneously ruled that 
the State produced sufficient independent evidence of a causal connection between 
Sterling's death and a criminal act to establish the corpus delicti, and that Jackson's 
statements to Phillips and police were, thus, improperly admitted; (2) Jackson's 
statements to police were made following his invocation of his right to counsel and, 
therefore, should have been ruled inadmissible; (3) the evidence produced at his trial was 
insufficient to support his conviction; (4) the medical examiner's testimony that 
“somebody was responsible for the death” of Sterling, even though the trial court struck 
the remark and gave a curative jury instruction, was so prejudicial that a new trial is 
required; and (5) the trial court erred by excusing from service a potential alternate juror. 
Finding no error, we affirm. 
 

FACTS 
 
On August 2, 2003, Jackson repeatedly told his friend Phillips that Jackson was keeping a 
body in the basement of his mother's house, where he lived. Jackson explained that the 
body was that of a woman who had previously stolen money from him. Phillips did not 
believe that Jackson was serious. The two men went to Jackson's mother's house, drank 
several beers, and smoked cocaine. Jackson then led Phillips into the basement. Jackson 
showed Phillips the foot of a body that was wrapped in a black plastic bag. Phillips 



noticed a strong odor of what he referred to as “[d]eath smell.” Jackson removed the 
plastic and Phillips saw the entire body. He ran out of the house. Jackson followed and 
caught up with Phillips outside. 
 
*2 Phillips said that when he asked Jackson, “why did you do it?” Jackson responded, 
“don't nobody steal from him.” Phillips related that Jackson also said that, after he 
brought the woman to his house, he punched her in the head, grabbed her neck, and 
strangled her. Jackson asked Phillips for help removing the body from his house. Phillips 
refused, telling Jackson to drive Phillips to his father-in-law's house and never call him 
again. 
 
The next day, a passer-by discovered Sterling's body in a wooded area approximately ten 
blocks from Jackson's mother's house. There were several pieces of dark plastic, 
consistent with a lawn or garbage bag, on her body. The words “nigger bitch” were 
written across her chest in ink from a ballpoint pen. There was also illegible writing on 
her leg. 
 
Dr. Harruff conducted an autopsy on Sterling's body the day after its discovery. He 
concluded that Sterling had been dead for several days. He observed evidence of injuries 
occurring before or around the time of death, including scrapes and bruises on her knees, 
back, and hands. A scratch to her neck appeared to have been made by a fingernail. Dr. 
Harruff classified the cause of death as “probable manual strangulation.” Dr. Harruff also 
concluded from the patterns of livor mortis that the body had been moved between the 
time of death and its discovery in the wooded area. 
 
Phillips, meanwhile, told members of his family about seeing the body at Jackson's 
house. One of his relatives contacted the Seattle Police Department. On August 5, 2003, 
Seattle Police Detective Steiger arrested Phillips on an outstanding warrant from an 
unrelated incident. Phillips voluntarily spoke with police officers investigating Sterling's 
death. After speaking with Phillips, detectives obtained search warrants for Jackson's 
mother's house and the residence of Jackson's girlfriend. 
 
Police officers found Jackson at his girlfriend's house and arrested him. Detective Steiger 
testified that Jackson asked why he was being arrested. Detective Steiger said, “Charles, 
you know what this is all about.” Jackson replied, “Yeah, I know. I should have called 
you guys a long time ago. I'll talk to you. I think I want a lawyer there, but I'll talk to 
you.” Detective Steiger told Jackson, “If you want a lawyer, I'll get you one, but I'm not 
going to take a statement from you if you do.” Jackson stated, “[F]uck it. I ain't got 
nothing to hide. I'll just talk to you.” 
 
Detectives Dan Dudik and Eugene Ramirez transported Jackson to the police station. As 
Jackson was being placed in their car, Detective Ramirez advised Jackson of his 
MirandaFN1 rights. After reading each right to Jackson, Detective Ramirez asked if 
Jackson understood what had been read to him and if he had any questions. Jackson 
stated that he understood his rights. The detectives did not question Jackson during the 
car ride. However, Jackson began speaking on the way to the police station. He told the 



detectives that he had brought Sterling to the basement of his mother's house and had 
sexual intercourse with her, and alleged that she had choked on something plastic she had 
ingested from inside an old beer can. 

FN1. Miranda v. Arizona, 384 U.S. 436, 85 S.Ct. 1602, 16 L.Ed.2d 694 (1966). 

*3 After an approximately fifteen minute car ride and a “few minutes” spent at the police 
station, Detective Ramirez again advised Jackson of his Miranda rights. Jackson signed a 
form, stating: “I have read the above explanation of my constitutional rights and I 
understand them. I have decided not to exercise these rights at this time.” 
 
Approximately 20 minutes later, after the detectives began operating audio and video 
equipment to record the discussion, Detective Ramirez advised Jackson of his Miranda 
rights for a third time. Jackson acknowledged that he understood his rights, that he had 
been advised twice previously, and that he had already signed a form to indicate his 
waiver of his Miranda rights. 
 
Jackson spoke to the detectives for approximately forty minutes. During the interview, 
Jackson claimed that on the night of August 1, 2003, he was approached by a woman 
who offered to have sex with him in exchange for twenty dollars. He told the detectives 
that he invited her to his residence, and there had sexual intercourse with her. Afterwards, 
he claimed, she picked up an open beer can full of Jackson's urine into which he had 
stuffed a plastic baggie containing a plastic cap from a miniature liquor bottle. Jackson 
further claimed that the woman had taken several gulps and then gasped for air. Jackson 
stated that he stuck his hand into her throat and removed the object, but the woman 
eventually stopped breathing. Jackson claimed that he began to call 911, but stopped 
because he was afraid. Jackson claimed that he could not remember what happened next. 
 
Jackson also stated that he kept the body, wrapped in plastic and placed in a plastic tub, 
in his house for two days. Jackson claimed that a friend helped him move the body. He 
also stated that he put the woman's clothing in a dumpster to eliminate evidence tying her 
to him. Jackson repeatedly denied writing on the woman's body but, ultimately, indicated 
that he might have done so. 
 
The detectives confronted Jackson, stating that his account was not credible. In response, 
he recounted a different version of how Sterling died. Jackson told the detectives that 
Sterling stopped breathing after being pushed against a dresser during “rough” sexual 
intercourse with Jackson. He also admitted to writing “nigger bitch” on her chest and 
explained that he hoped the writing would mislead investigators because he “didn't want 
it to come back” to him. 
 
The prosecuting attorney charged Jackson with murder in the second degree. Prior to 
trial, Jackson moved to exclude evidence of his statements to Phillips and to police 
detectives. The trial court ruled that all of the statements were admissible, except for his 
statement, “Fuck it. I ain't got nothing to hide. I'll just talk to you.” 
 
At trial, the State presented the testimony of Phillips and the police detectives who had 



interviewed Jackson. The State also presented expert testimony that DNA samples taken 
from semen found in Sterling's body matched Jackson's DNA. In addition, Dr. Harruff 
described the condition in which he first encountered Sterling's body, and the conclusions 
he reached through conducting the autopsy: 
 
*4 The body was found unclad, dumped into an area alongside the road. There were 
pieces of plastic consistent with a plastic bag on the body surface. And the body had 
markings on the body surface. These features led me to conclude that this had the 
markings of a homicide or that it would be highly consistent with a homicide or that the 
body had been disposed of in this fashion in a way that someone had something to 
conceal, that was outside of my experience of seeing bodies in this condition that weren't 
homicides. The body had not gotten there by itself. The features strongly indicated that 
somebody had put it there. We use the word dumped to indicate these types of features. 
We don't see bodies dumped commonly or very infrequently in drug overdoses in our 
experience. It does happen, but rarely. I don't think I have seen a dumped body for some 
time due to drug overdose. It can happen. But anytime we see a dumped body, we have to 
start thinking this is a homicide.... 
 
... 
 
Just to conclude, that the conditions in which I found the body, observed the body, along 
with the markings, were features that indicated this body was disposed of because 
somebody was responsible for the death. 
 
Dr. Harruff also explained that, although Sterling had ingested cocaine in the period 
immediately prior to the time of her death, the amount she had ingested was not 
necessarily a lethal amount. 
 
Jackson objected to the testimony that “someone was responsible” for Sterling's death, 
and moved for a mistrial. The trial court sustained the objection, struck the improper 
testimony, and gave the following jury instruction: 
 
Ladies and gentlemen, Dr. Harruff's testimony included testimony to the effect that the 
body was disposed of because someone was responsible for the death. That testimony is 
stricken. The jury is not to consider that. 
 
You are also instructed that Dr. Harruff's testimony regarding his conclusions about the 
scene are offered only to explain his opinion about the cause and manner of death and 
should not be considered by you for any other purpose. 
 
The trial court denied Jackson's motion for a mistrial. 
 
The jury convicted Jackson of murder in the second degree. 
 

DISCUSSION 
 



I. 
 
Jackson asserts that the prosecution failed to establish the corpus delicti of his crime and 
claims that the trial court erred by not excluding evidence of his incriminating statements 
made to police officers and to Phillips. We conclude that the trial court correctly ruled 
that the prosecution established the corpus delicti. Jackson's statements were, 
accordingly, properly admitted at trial. 
 
The corpus delicti rule protects a defendant from an unjust conviction based solely on a 
false confession. State v. Rooks, 130 Wn.App. 787, 802, 125 P.3d 192 (2005). Pursuant to 
this exclusionary rule, a defendant's incriminating statements are not admissible unless 
independent corroborating evidence establishes the corpus delicti of the crime. State v. 
Aten, 130 Wn.2d 640, 656, 927 P.2d 210 (1996); Rooks, 130 Wn.App. at 802. Before 
such an incriminating statement can be properly admitted at trial, the State must present 
evidence, independent of the statement, to corroborate the defendant's incriminating 
statement. State v. Brockob, 159 Wn.2d 311, 328, 150 P.3d 59 (2006). 
 
*5 In reviewing the sufficiency of the evidence proffered to establish the corpus delicti, 
an appellate court assumes the truth of the State's evidence and draws all reasonable 
inferences therefrom in the light most favorable to the State. Aten, 130 Wn.2d at 658; 
State v. Neslund, 50 Wn.App. 531, 544, 749 P.2d 725 (1988). The independent 
corroborating evidence proffered may be either direct or circumstantial. Rooks, 130 
Wn.App. at 802. The evidence need not be sufficient to support a conviction but, rather, 
must provide prima facie corroboration of the crime described in the defendant's 
incriminating statement. Aten, 130 Wn.2d at 656. Such prima facie corroboration exists if 
the independent evidence supports a “logical and reasonable inference of the facts sought 
to be proved.” Aten, 130 Wn.2d at 656; State v. Vangerpen, 125 Wn.2d 782, 796, 888 
P.2d 1177 (1995). 
 
To establish the corpus delicti in a homicide case, the State must present evidence, 
independent of the defendant's admissions, to establish both the fact of death and a causal 
connection between the death and a criminal act. Aten, 130 Wn.2d at 655. Here, Sterling's 
corpse provides prima facie evidence of the fact of death. Our primary consideration, 
therefore, is whether the independent evidence corroborating Jackson's admissions 
supports a reasonable and logical inference that Sterling's death was caused by a criminal 
act. 
 
Assuming the truth of the State's evidence and viewing all reasonable inferences 
therefrom in the light most favorable to the State, the independent evidence does support 
a reasonable and logical inference that the crime Jackson described in his admissions 
actually occurred. The prosecution presented this independent corroborating evidence: (1) 
Sterling's nude body was discovered in a wooded area; (2) someone had written the 
words “nigger bitch” across Sterling's chest; (3) an abrasion on Sterling's neck was 
consistent with a mark made by a fingernail, and was made near the time of her death; (4) 
patterns of livor mortis indicated that Sterling's body had been moved after her death; (5) 
pieces of plastic were found attached to Sterling's body; (6) the day before Sterling's body 



was found in the wooded area, Jackson had shown Phillips a woman's body wrapped in a 
plastic garbage bag in his basement; (7) DNA taken from semen found in Sterling's body 
matched Jackson's DNA; (8) Dr. Harruff classified the cause of death as probable manual 
strangulation; (9) Dr. Harruff testified that the amount of cocaine Sterling had ingested 
before her death was not necessarily a lethal dose; and (10) Dr. Harruff testified that, as 
the result of decomposition, many signs of strangulation were obscured, but that based 
upon his experience the circumstances were “highly consistent with a homicide.” This 
evidence amply supports a logical and reasonable inference that someone killed Sterling 
by strangling her. Accordingly, the State presented evidence independent of the 
defendant's admissions to establish a causal connection between the death and a criminal 
act, the second element of proof of the corpus delicti in a homicide prosecution. Aten, 130 
Wn.2d at 655. 
 
*6 Because of the factual similarities between Jackson's case and Rooks, this court's 
decision in that case is instructive in resolving the merits of Jackson's argument. In a 
taped statement to police officers, Rooks admitted that he strangled his former girlfriend 
to death. Rooks, 130 Wn. App at 794. At Rooks's trial, the medical examiner testified that 
the decedent's body was in an advanced state of decomposition and he was thus unable to 
determine the cause of her death. Rooks, 130 Wn. App at 794. The medical examiner also 
found evidence that the decedent ingested cocaine within a few days before her death, 
and was unable to exclude either strangulation or cocaine overdose as the cause of death. 
Rooks, 130 Wn. App at 794. On appeal, Rooks argued that the corpus delicti was not 
established, asserting that independent evidence supported reasonable and logical 
inferences of both a criminal and a noncriminal cause of the decedent's death. Rooks, 130 
Wn. App at 801-02. Rooks' argument on this issue strongly parallels the argument 
Jackson advances here. 
 
In Rooks, this court clarified the scope of the Supreme Court's holding in Aten. 130 
Wn.2d at 659-62. In Aten, the Supreme Court held that the corpus delicti was not 
established because the independent evidence in that case did not lead to a “reasonable 
and logical” inference that the death at issue resulted from the crime charged. Aten, 130 
Wn.2d at 661. In Rooks, we recognized that 
 
Aten does not hold that the corpus delicti cannot be established where there are 
reasonable and logical inferences of both criminal and noncriminal causes of death. The 
court's opinion in Aten ... suggests that where there is more than one reasonable and 
logical inference as to the cause of death, if one inference is more consistent with the 
independent evidence than another, it might make the other inference less likely or 
reasonable. 
 
Here, unlike Aten, the totality of the independent corroborating evidence leads to the 
conclusion that there is a causal connection between [the decedent's] death and a criminal 
act. 
 
Rooks, 130 Wn.App. at 804. 
 



As in Rooks, any inference that the victim died from a drug overdose is supported by 
“scant evidence” and much speculation. Rooks, 130 Wn.App. at 806. On the other hand, 
when viewed in the light most favorable to the State, the evidence strongly supports a 
conclusion that Sterling's death was caused by a criminal act. 
 
Furthermore, contrary to Jackson's argument, the independent evidence produced at trial 
does not support “reasonable and logical inferences of a non-criminal cause” of death. In 
ruling on the admissibility of Jackson's statements, the trial court expressly stated: 
 
There is nothing innocent about keeping a dead body in one's home in a garbage bag.... 
 
... [T]he evidence before the court indicates the nude body was found with writing on her 
chest which can be characterized as crude and obscene. 
 
*7 When these circumstances are viewed in a light most favorable to the State, there is 
nothing innocent about the circumstances. And the reasonable inferences exclude an 
innocent explanation such as a suicide or a natural death or accidental death. 
 
We agree with trial court's assessment of the evidence. 
 
There was no error.FN2 

FN2. Because we conclude that the corpus delicti was established and that Jackson's 
statements to police officers and to Phillips were properly admitted on that basis, we need 
not address Jackson's claim that the statements were inadmissible under RCW 10.58.035, 
an alternative basis for admitting the statements addressed by the trial court. 

 
II. 

 
Jackson next asserts that law enforcement officers failed to honor his invocation of his 
right to counsel and did not obtain a valid waiver of his Miranda rights. Jackson assigns 
error to the trial court's admission of the statements he made after that. We conclude that 
the evidence at issue was properly admitted. 
 
A suspect subject to custodial interrogation has the right to consult with an attorney and 
to have counsel present during questioning. Miranda, 384 U.S. at 469-73. In order to 
invoke the right to counsel, the suspect must unequivocally ask to speak with an attorney. 
Davis v. United States, 512 U.S. 452, 459, 114 S.Ct. 2350, 129 L.Ed.2d 362 (1994). A 
request for counsel is equivocal if, in light of the circumstances, “a reasonable officer ... 
would have understood only that the suspect might be invoking the right to counsel.” 
Davis, 512 U.S. at 459. 
 
Specifically, Jackson contends that he invoked his right to counsel when he stated, “I 
should have called you guys a long time ago. I'll talk to you. I think I want a lawyer there, 
but I'll talk to you.” 
 



However, Jackson's remark was not a clear and unequivocal invocation of his right to 
remain silent. At most, it was an equivocal request to have counsel present during 
questioning. His subsequent behavior, including his voluntarily re-initiation of the 
conversation with Detectives Ramirez and Dudik, indicate that, to the contrary, Jackson 
had every intention of speaking to detectives without counsel present. Jackson's 
execution of an express waiver of his rights at the police station further compels such a 
conclusion. The trial court found as follows: 
 
6. Although the defendant did not expressly waive his rights, the defendant gave an 
implied waiver of his Miranda rights by engaging in conversation with the detectives 
during the transport process. 
 
7. The implied waiver allowed for a continuation of the interrogation. Therefore, the 
defendant's statements to Detectives Ramirez and Dudik during the transport to the police 
station are admissible. 
 
8. The defendant was again advised of his Miranda rights at the homicide office. The 
defendant's initial statements to Detective Ramirez in the homicide office do not appear 
to be in response to custodial interrogation. Nevertheless, by signing the acknowledgment 
of rights and waiver portion, the defendant expressly waived his Miranda rights. These 
statements are admissible. 
 
9. The defendant was again advised of his Miranda rights during the taking of the taped 
statement. The statement was given in response to custodial interrogation. Although there 
was no additional express waiver, the defendant acknowledged making his previous 
express waiver. The waiver was made knowingly, intelligently and voluntarily. The taped 
statement is admissible. 
 
*8 We conclude that the trial court's resolution of this issue was correct. 
 
Jackson next argues that State v. Robtoy, 98 Wn.2d 30, 39, 653 P.2d 284 (1982), requires 
that if the invocation of the right to counsel is equivocal, further questioning by the 
authorities must be limited to clarifying the nature of the request. Robtoy was decided 
after, and was premised upon, the United States Supreme Court's decision in Edwards v. 
Arizona, 451 U.S. 477, 101 S.Ct. 1880, 68 L.Ed.2d 378 (1981). However, the Supreme 
Court substantially limited the applicability of Edwards in Davis, 512 U.S. 452. After 
Davis, Robtoy no longer correctly states the law. State v. Walker, 129 Wn.App. 258, 275 
n. 46, 118 P.3d 935 (2005), review denied sub nom. State v. Garrison, 157 Wn.2d 1014 
(2006). Thus, 
 
where a suspect has received Miranda warnings the invocation of the right to remain 
silent must be clear and unequivocal (whether through silence or articulation) in order to 
be effectual; if the invocation is not clear and unequivocal, the authorities are under no 
obligation to stop and ask clarifying questions but may continue with the interview. 
 
Walker, 129 Wn.App. at 276. 



 
Jackson's equivocal invocation of his right to have counsel present during questioning did 
not impose an obligation upon the interviewing police officers to clarify his remark. 
Walker, 129 Wn.App. at 276. There was no error. 
 
Jackson next asserts that he did not expressly waive his Miranda rights before signing the 
waiver form at the police station, and argues that the un-recorded statements he made at 
his girlfriend's house, en route to the police station, and at the station before he signed the 
form should have been excluded at trial. Jackson cites Missouri v. Seibert, 542 U.S. 600, 
124 S.Ct. 2601, 159 L.Ed.2d 643 (2004), in support of this contention. 
 
In Seibert, pursuant to police protocol, after the police arrested Seibert, the officer 
deliberately withheld Miranda warnings to elicit a confession. 542 U.S. at 604-05. 
Specifically, an officer questioned Seibert for 30 to 40 minutes without giving Miranda 
warnings. Seibert, 542 U.S. at 604-05. After Siebert confessed, officers gave her a 20-
minute coffee and cigarette break. Seibert, 542 U.S. at 605. When she returned, an officer 
turned on a tape recorder, gave Seibert the Miranda warnings, and obtained her signature 
on a waiver of rights form. Seibert, 542 U.S. at 605. The officer resumed the questioning 
by reminding her of her earlier admissions, and she again confessed. Seibert, 542 U.S. at 
605. The United States Supreme Court held that the police technique of interviewing 
suspects, in which officers first obtained a confession from a suspect and only afterward 
gave Miranda warnings, did not satisfy Miranda's purpose: 
 
For unless the warnings could place a suspect who has just been interrogated in a position 
to make such an informed choice, there is no practical justification for accepting the 
formal warnings as compliance with Miranda, or for treating the second stage of 
interrogation as distinct from the first, unwarned and inadmissible segment. 
 
*9 Seibert, 542 U.S. at 612. The court held that the post-warning statements were 
inadmissible. 
 
The circumstances in this case are substantially different from those in Seibert. Jackson 
was effectively informed of his Miranda rights three times. The first of these warnings 
occurred before he made any of the statements admitted at trial. The Miranda warnings 
given were sufficient to allow Jackson to make an informed choice about waiving the 
rights set forth therein. Jackson impliedly made an informed choice to waive his Miranda 
rights by engaging in conversation with the detectives while being transported, and again 
at the police station. His subsequent signing of the waiver form provided an express 
waiver of those rights for the recorded interview. 
 
There was no error. 
 

III. 
 
Jackson next contends that insufficient evidence was introduced at trial to support the 
jury's verdict. We disagree. 



 
An appellate court reviewing a challenge to the sufficiency of the evidence to support a 
conviction views the evidence and all reasonable inferences therefrom in the light most 
favorable to the prosecution. State v. Green, 94 Wn.2d 216, 220-22, 616 P.2d 628 (1980). 
In relevant part, RCW 9A.32.050(1)(b) provides that a person is guilty of murder in the 
second degree when he “commits or attempts to commit any felony, including assault, ... 
and, in the course of and in furtherance of such crime ... causes the death of a person.” 
 
When viewed in the light most favorable to the State, the following evidence amply 
supports Jackson's conviction: (1) DNA evidence that Jackson's semen was present inside 
Sterling's body; (2) Phillips's testimony that Jackson showed Phillips a woman's dead 
body; (3) Phillips's testimony that Jackson explained that he killed the woman because 
she had stolen money from him; (4) Phillips's testimony that Jackson stated that he 
brought the woman into his home, punched her in the head, grabbed her neck, and 
strangled her; (5) Phillips's testimony that he smelled a strong odor of what he referred to 
as “[d]eath smell” in Jackson's basement; (6) Phillips's testimony that the body had been 
wrapped in plastic; (7) Dr. Harruff's testimony that Sterling's body was found with pieces 
of plastic consistent with a plastic bag on the body surface; (8) Dr. Harruff's testimony 
that the body was found unclad and “dumped” in an area along the road; (8) Dr. Harruff's 
testimony that the body was found with a mark on the neck that could have been made by 
a fingernail; (9) Dr. Harruff's testimony that the death was “highly consistent with a 
homicide;” (10) Jackson's statement to detectives that he invited a woman to his 
residence and had sex with her; (11) Jackson's inconsistent explanations of the death to 
detectives-namely, that the woman choked on a plastic object, or stopped breathing after 
being pushed against a dresser during sexual intercourse; (12) Jackson's admission that he 
wrote “nigger bitch” on the body; (13) Jackson's statement to detectives that he disposed 
of Sterling's clothing to avoid linking her to him; and (14) evidence that Jackson had kept 
Sterling's body concealed in his basement for days following her death. This evidence 
was sufficient for a rational trier of fact to conclude that Jackson committed or attempted 
to commit an assault and, in the course of and in furtherance of the assault, caused 
Sterling's death. 
 
*10 Jackson's conviction is amply supported by the evidence adduced at his trial. Green, 
94 Wn.2d at 220-22. 
 

IV. 
 
Jackson next contends that Dr. Harruff's opinion testimony that “somebody was 
responsible for the death” constituted an improper opinion on Jackson's guilt, and that the 
trial court erred by denying Jackson's subsequent motion for a mistrial. Noting that the 
trial court struck the remark and instructed the jury to disregard the testimony, we 
disagree. 
 
Although it is improper for an expert witness to express an opinion about the guilt of the 
defendant, either directly or by inference, State v. Cruz, 77 Wn.App. 811, 814, 894 P.2d 
573 (1995), trial courts are accorded discretion in denying a motion for mistrial. Such 



denials will be affirmed on appeal unless there is a substantial likelihood that an 
irregularity in the trial affected the jury's verdict. State v. Russell, 125 Wn.2d 24, 85, 882 
P.2d 747 (1994). In determining whether a witness' opinion on the guilt of the defendant 
affected the jury's verdict, the appellate court examines (1) the seriousness of the 
irregularity, (2) whether the irregularity involved cumulative evidence, and (3) whether 
the trial court properly instructed the jury to disregard the irregularity. State v. Thompson, 
90 Wn.App. 41, 46, 950 P.2d 977 (1998) (citing State v. Johnson, 124 Wn.2d 57, 76, 873 
P.2d 514 (1994)). None of these factors favor Jackson's argument. 
 
First, Dr. Harruff's opinion that “somebody was responsible for the death” did not assign 
blame specifically to Jackson for the death and did not expressly address Jackson's 
credibility. In this regard, the statement is less prejudicial than the type of objectionable 
testimony that courts have found to provide the basis for a mistrial. State v. Garrison, 71 
Wn.2d 312, 427 P.2d 1012 (1967) (proprietor of burglarized tavern, without any specific 
knowledge, opined that defendant participated in the burglary); State v. Haga, 8 Wn.App. 
481, 490, 507 P.2d 159 (1973) (police officer testified that the defendant accused of 
murdering his wife “didn't attempt to assist” and was “very calm and cool” whereas 
“usually the husband or the wife will attempt to assist.”). 
 
Second, the statement was cumulative of other evidence admitted without objection. For 
example, Dr. Harruff had previously testified, without objection, that the fact that the 
body was found unclad, dumped along the road, with pieces of plastic and markings on 
the body “led me to conclude that this had the markings of a homicide or that it would be 
highly consistent with a homicide or that the body had been disposed of in this fashion in 
a way that someone had something to conceal.” 
 
Third, the trial court struck Dr. Harruff's remark and instructed the jury not to consider it. 
Jurors are presumed to follow such instructions. State v. Lough, 125 Wn.2d 847, 864, 889 
P.2d 487 (1995). Thus, we assume that the jury did as it was instructed, and disregarded 
Dr. Harruff's remark. 
 
*11 Finally, the trial judge is best suited to assess the prejudicial effect of testimony. 
State v. Weber, 99 Wn.2d 158, 166, 659 P.2d 1102 (1983). The record supports the 
conclusion that Dr. Harruff's remark was not sufficiently prejudicial, in light of the trial 
court's actions, to have affected the jury's verdict.FN3 

FN3. In the time since this court heard oral argument on this case, our Supreme Court has 
decided State v. Kirkman, No. 76833-1 (Wash. Apr. 5, 2007). Based on the holdings of 
that case, it is questionable whether the trial court was even required to sustain the 
objection made by Jackson. 
 
As the Supreme Court noted, “it has long been recognized that a qualified expert is 
competent to express an opinion on a proper subject even though he thereby expresses an 
opinion on the ultimate fact to be found by the trial of fact. The mere fact that the opinion 
of an expert covers an issue which the jury has to pass upon, does not call for automatic 
exclusion.” Kirkman, slip op. at 12-13 (citations omitted). 



There was no error. 
 

V. 
 
Jackson claims that the trial court erred by granting the prosecuting attorney's peremptory 
challenge, over Jackson's BatsonFN4 objection, to a potential alternate juror, one of only 
two African Americans in the venire, who expressed that his religious beliefs might 
complicate his ability to return a verdict. However, because no alternate juror actually 
deliberated, Jackson's verdict was rendered by the twelve jurors impaneled at the outset 
of trial, who were selected prior to the exclusion of the potential alternate juror. Thus, 
Jackson has not established that he was in any way prejudiced as a result of the trial 
court's ruling. In these circumstances the error, if any, was harmless. 

FN4. Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712, 90 L.Ed.2d 69 (1986). 

 
A. Facts pertaining to the exclusion of the potential alternate juror 

 
During jury selection, Juror 51 indicated on his jury questionnaire form that he had 
religious or philosophical views that might interfere with his ability to serve as a juror. 
The trial court interviewed Juror 51 in an individual voir dire, during which the potential 
juror re-iterated his ambivalence about his ability to serve due to his religious beliefs. The 
prosecuting attorney exercised a peremptory challenge against Juror 51, and the trial 
court excused him. 
 
Jackson objected to the trial court's granting of the peremptory challenge, arguing that a 
prosecutor's use of peremptory challenges to exclude members of the defendant's racial 
group from his jury in a criminal trial violated the defendant's right to right to equal 
protection under the Fourteenth Amendment. Batson, 476 U.S. 79. 
 
Following closing argument, the alternate jurors were excused and did not deliberate with 
the remaining jurors as the jury determined its verdict. 
 

B. Analysis 
 
Jackson claims that the trial court erroneously granted the State's peremptory challenge to 
Juror 51, asserting that the trial court's ruling violated his right under the Equal Protection 
Clauses of the Washington and United States Constitutions not to have members of his 
racial group excluded from his jury. He also contends that the alleged race-neutral basis 
for excluding Juror 51 was Juror 51's religious beliefs, and that excluding Juror 51 on this 
basis was further violation of the juror's state and federal rights to equal protection of his 
freedom to practice his religion, and a violation of article I, section 11 of the Washington 
Constitution. 
 
The Equal Protection Clauses of the United States and Washington Constitutions prohibit 



a prosecutor from using peremptory challenges to exclude otherwise qualified and 
unbiased persons from a jury solely on the basis of race. State v. Sanchez, 72 Wn.App. 
821, 825, 867 P.2d 638 (1994) ( citing Batson, 476 U.S. 79).FN5 In addition, article I, 
section 11 of the Washington Constitution provides: 

FN5. In general, appellate review of a trial court's Batson ruling employs a three part test: 
 
[O]nce the opponent of a peremptory challenge has made out a prima facie case of racial 
discrimination (step one), the burden of production shifts to the proponent of the strike to 
come forward with a race-neutral explanation (step two). If a race-neutral explanation is 
tendered, the trial court must then decide (step three) whether the opponent of the strike 
has proved purposeful racial discrimination. 
 
State v. Vreen, 143 Wn.2d 923, 926-27, 26 P.3d 236 (2001) (quoting Purkett v. Elem, 514 
U.S. 765, 767, 115 S.Ct. 1769, 131 L.Ed.2d 834 (1995). A potential juror's specific 
responses and demeanor may constitute a race neutral reason for exercising a peremptory 
challenge. State v. Burch, 65 Wn.App. 828, 840, 830 P.2d 357 (1992). The trial court's 
decision as to whether the reason is race-neutral may depend on a juror's demeanor and 
credibility, matters within the trial court's province to which we give great deference. 
State v. Rhodes, 82 Wn.App. 192, 196-97, 917 P.2d 149 (1996). 

*12 No religious qualification shall be required for any public office or employment, nor 
shall any person be incompetent as a witness or juror, in consequence of his opinion on 
matters of religion, nor be questioned in any court of justice touching his religious belief 
to affect the weight of his testimony. 
 
Although the superior court rules allow each party in a criminal trial to exclude a number 
of potential jurors without providing a reason, CrR 6.4(e), this court recognizes that “the 
purpose of the Batson case and its progeny is to protect the rights of jurors to participate 
in our judicial system free from the taint of invidious discrimination.” State v. Evans, 100 
Wn.App. 757, 764, 998 P.2d 373 (2000). Batson was designed “to serve multiple ends,” 
Powers v. Ohio, 499 U.S. 400, 406, 111 S.Ct. 1364, 113 L.Ed.2d 411 (1991) (quoting 
Allen v. Hardy, 478 U.S. 255, 259, 106 S.Ct. 2878, 92 L.Ed.2d 199 (1986)), which 
include protecting individual defendants from discrimination in the selection of jurors, 
and protecting the excluded jurors and the community at large from the harm caused by a 
prosecutor's discriminatory use of peremptory challenges. Powers, 499 U.S. at 406. Thus, 
a criminal defendant may raise the third-party equal protection claims of jurors excluded 
by the prosecution solely on the basis of their race. Powers, 499 U.S. at 415. 
 
However, even if Jackson's argument on this issue raised a constitutional error, a 
questionable premise, the error in this case was harmless. In Washington v. Recuenco, --- 
U.S. ----, 126 S.Ct. 2546, 2551, 165 L.Ed.2d 466 (2006), the United States Supreme 
Court emphasized that almost all constitutional errors at trial are subject to a harmless 
error analysis. The Court explained that, “ ‘ “[I]f the defendant had counsel and was tried 
by an impartial adjudicator, there is a strong presumption that any other [constitutional] 
errors that may have occurred are subject to harmless-error analysis.” ‘ “ Recuenco, 126 
S.Ct. at 2551 (quoting Neder v. United States, 527 U.S. 1, 8, 119 S.Ct. 1827, 144 L.Ed.2d 



35 (1999)). Furthermore, it is only in rare cases that a “structural” error renders a trial 
“fundamentally unfair” or “unreliable ... for determining guilt or innocence,” thus 
precluding a harmless-error analysis and requiring an automatic reversal. Recuenco 126 
S.Ct. at 2551.FN6 

FN6. There is “a limited class of fundamental constitutional errors that defy analysis by 
harmless error standards.' “ Neder, 527 U.S. at 7 (internal quotation marks omitted) 
(quoting Arizona v. Fulminante, 499 U.S. 279, 309, 111 S.Ct. 1246, 113 L.Ed.2d 302 
(1991)). United States Supreme Court cases have included in this class of errors a 
complete deprivation of the right to counsel, Gideon v. Wainwright, 372 U.S. 335, 83 
S.Ct. 792, 9 L.Ed.2d 799 (1963); a biased trial judge, Tumey v. Ohio, 273 U.S. 510, 47 
S.Ct. 437, 71 L.Ed. 749 (1927), and unlawful racial discrimination in selection of a grand 
jury. Vasquez v. Hillery, 474 U.S. 254, 106 S.Ct. 617, 88 L.Ed.2d 598 (1986). 

The critical facts in our resolution of Jackson's claims are, first, that Juror 51 was 
considered as a potential alternate juror and, second, that it was not necessary to replace 
any of the jurors empanelled at the outset of trial with an alternate juror; thus, no alternate 
juror participated in rendering the verdict. Although a defendant has a constitutional right 
to trial by jury, a defendant does not have a constitutional right to have alternate jurors 
present during his trial. Instead, the practice of, and procedure for, seating alternate jurors 
is governed by court rule. The decision to have alternate jurors attend a given trial is a 
matter within the trial court's discretion. State v. Ashcraft, 71 Wn.App. 444, 461, 859 
P.2d 60 (1993); CrR 6.5 (“When the jury is selected the court may direct the selection of 
one or more additional jurors, in its discretion, to be known as alternate jurors.”). 
 
*13 In State v. Rivera, 108 Wn.App. 645, 651, 32 P.3d 292 (2001), this court held that an 
error depriving a defendant of a peremptory strike against an alternate juror was harmless 
because that juror never deliberated, quoting United States v. Patterson, 215 F.3d 776, 
782 (7th Cir.2000), vacated on other grounds, 531 U.S. 1033, 121 S.Ct. 621, 148 L.Ed.2d 
531 (2000), for the proposition that, “[w]hen the jury that actually sits is impartial, as this 
one was, the defendant has enjoyed the substantial right” to a fair and impartial jury 
guaranteed by the Sixth Amendment of the United States Constitution. 
 
Given that the alternate jurors never deliberated, Jackson has not demonstrated any error 
in the composition of the jury that actually determined his guilt. Any error in the selection 
of the alternate jurors affords no basis for appellate relief. 
 

CONCLUSION 
 
The judgment entered on the verdict is affirmed. 
 
 
Wash.App. Div. 1,2007. 
State v. Jackson 
Not Reported in P.3d, 2007 WL 1241896 (Wash.App. Div. 1) 
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Background: Defendant was convicted in a jury trial in the Twenty-Fourth Judicial 
District Court, Jefferson Parish, No. 03-6803, Division “J,” Stephen J. Windhorst, J., of 
second degree murder. Defendant appealed. 
 
Holdings: The Court of Appeal, Walter J. Rothschild, J., held that: 
(1) defendant's statements that he thought he might want to speak to attorney were 
ambiguous such that officer's cessation of questioning was not required; 
(2) defendant was properly advised of his Miranda rights before his confession; 
(3) officers' attempts to build rapport with defendant by “shooting the breeze” and giving 
him food and cigarettes did not constitute coercion; and 
(4) autopsy photographs of victim were admissible. 
 
Affirmed and remanded with instructions. 

Defendant, Charles Allen, was indicted by a grand jury on November 20, 2003 and 
charged with second degree murder in violation of LSA-R.S. 14:30.1. He pled not guilty 
and filed several pre-trial motions, including a motion to suppress his confession which 
was denied after a hearing conducted during trial. After a two-day trial, a jury found him 
guilty as charged by a vote of eleven to one. Defendant was sentenced to life 
imprisonment without the benefit of parole, probation, or suspension of sentence. 
 
In a brief filed by defense counsel, defendant appeals on the basis that it was error to 
deny the motion to suppress the confessions and he also assigned as error all errors 
patent. In a supplemental brief filed by defendant pro se, defendant assigns 28 errors by 
the trial court. For the reasons stated herein, we affirm defendant's conviction and 
sentence. 
 

FACTS 
 
At approximately 11:00 p.m. on September 24, 2003, police responded to a 911 call at 
913 11 St. When they arrived, they found the victim, Jairo Pinzon, lying inside the 
residence near the front door with gunshot wounds. The victim was transported to Charity 
Hospital where he later died. He had suffered seven gunshot wounds to his body. 



 
During the course of the investigation, Detective Richard Russ learned that the defendant 
was an associate of the victim, that the two had been business partners at one time, and 
that the two were no longer talking. Detective Russ, along with Detective Eric Becnel, 
spoke to the defendant on September 29, 2003. The defendant stated *747 he had worked 
with the victim on and off since late 1996 or early 1997 as a kitchen installer but had 
started his own company approximately a year and a half earlier. He stated he last saw 
the victim one month prior to the murder at which time the two argued over a business 
matter. The defendant then proceeded to give Detective Russ information about the 
victim's drug use, sexual relationships, and financial situation. The defendant also 
confirmed his earlier statement to the police that he owned a few guns, including a .45 
caliber and 9mm. 
 
After the defendant's first statement to the police, the police received the autopsy report 
which revealed the victim was shot with both a .45 caliber and a 9 mm gun. 
Remembering the defendant stated he owned both types of guns, the police went to the 
defendant's house in Madisonville to see if he would voluntarily relinquish his guns for 
ballistic testing. The defendant agreed and subsequent ballistic tests positively identified 
the defendant's guns as the murder weapons. 
 
An arrest warrant for the defendant was obtained and he was arrested as he left the 
victim's funeral. Upon his arrest, the defendant gave a statement in which he admitted 
killing the victim. He stated he feared for his life and believed the victim would kill him 
if he did not kill the victim first. He explained he rented a car, drove to the victim's home 
at a time he knew the victim would not be home, entered the home through the back door, 
climbed into the attic, waited for the victim to come home, and shot the victim with both 
guns as the victim walked under the attic opening. The defendant corroborated his 
confession during his testimony at trial. 
 

DISCUSSION 
 
Defendant first argues on appeal that the trial court erred in refusing to suppress his 
confession because his two requests for counsel were not honored by the police.FN1 He 
maintains he first requested counsel during his transport from St. Charles Parish, where 
he was arrested, to Jefferson Parish. He asserts his second request for counsel was made 
after the pre-interview and before the taped statement. The State responds that 
defendant's requests were not unequivocal invocations of his right to counsel. The State 
further contends the evidence shows defendant's confession was voluntary. 

Defendant gave two statements to the police. The first statement was made on September 
29, 2003 while the police were investigating the murder and prior to defendant's arrest. 
The second statement was made after defendant's arrest on October 3, 2003. This 
argument relates to the second statement, although defendant argues in his pro se brief 
that the first statement should have been suppressed as well. 



Before an inculpatory statement made during a custodial interrogation may be introduced 
into evidence, the State must prove beyond a reasonable doubt that the defendant was 
first advised of his Miranda rights, that he voluntarily and intelligently waived his 
Miranda rights, and that the statement was made freely and voluntarily and not under the 
influence of fear, intimidation, menaces, threats, inducements or promises. LSA-R.S. 
15:451; State v. Franklin, 03-287 (La.App. 5 Cir. 9/16/03), 858 So.2d 68, 70, writ denied, 
03-3062 (La.3/12/04), 869 So.2d 817. 
 
In Miranda v. Arizona, 384 U.S. 436, 86 S.Ct. 1602, 16 L.Ed.2d 694 (1966), the United 
States Supreme Court held that the Fifth Amendment gives a suspect subject to custodial 
interrogation the right to consult with an attorney during questioning. *748 State v. 
Payne, 01-3196 (La.12/4/02), 833 So.2d 927, 934; Miranda v. Arizona, 384 U.S. at 469-
473, 86 S.Ct. at 1625-1627. The police are required to explain this right to the suspect 
before the custodial interrogation, “initiated by law enforcement officers after a person 
has been taken into custody or otherwise deprived of his freedom of action in any 
significant way,” begins. State v. Payne, supra at 934, citing Rhode Island v. Innis, 446 
U.S. 291, 298, 100 S.Ct. 1682, 1688, 64 L.Ed.2d 297 (1980), quoting Miranda v. 
Arizona, 384 U.S. at 444, 86 S.Ct. at 1619. The safeguards regarding the Miranda right to 
counsel are triggered by both a custodial setting and official interrogation. State v. Payne, 
supra at 934. 
 
After a knowing and voluntary waiver of the Miranda rights, law enforcement officers 
may continue questioning a suspect unless or until he clearly requests an attorney. Davis 
v. United States, 512 U.S. 452, 461, 114 S.Ct. 2350, 2356, 129 L.Ed.2d 362 (1994). 
Whether the accused actually invoked his right to counsel is an objective inquiry. State v. 
Payne, 833 So.2d at 935, citing Davis v. United States, 512 U.S. at 458-459, 114 S.Ct. at 
2355. In order to invoke his right to counsel, the suspect must articulate his desire to have 
counsel present with sufficient clarity to enable a reasonable police officer, in the 
circumstances, to understand his statement to be a request for an attorney. Id. See also, 
State v. Leger, 05-0011 (La.7/10/06), 936 So.2d 108, 135. The invocation of the right to 
counsel during the custodial interrogation “requires, at minimum, some statement that 
can reasonably be construed to be an expression of a desire for the assistance of an 
attorney.” State v. Payne, 833 So.2d at 935, quoting Davis v. United States, 512 U.S. at 
459, 114 S.Ct. at 2355. 
 
Once a suspect has asked to have an attorney present, he is not subject to any further 
interrogation by the authorities until counsel has been made available to him, unless the 
suspect initiates further communication, exchanges or conversations with the police. State 
v. Payne, 833 So.2d at 935, citing Edwards v. Arizona, 451 U.S. 477, 484-485, 101 S.Ct. 
1880, 1885, 68 L.Ed.2d 378 (1981). A cessation of questioning is not required, if the 
suspect makes a reference to an attorney that is ambiguous or equivocal, which causes a 
reasonable police officer, in light of the circumstances, to understand only that the 
suspect might be invoking the right to counsel. State v. Payne, supra at 935, citing Davis 
v. United States, 512 U.S. at 458, 114 S.Ct. at 2355. (emphasis in original). 
 
In analyzing whether there has been a direct, clear, unequivocal, and unambiguous 



request for counsel, courts must give a broad, rather than narrow, interpretation to the 
suspect's request. State v. Payne, 833 So.2d at 936, citing Michigan v. Jackson, 475 U.S. 
625, 106 S.Ct. 1404, 89 L.Ed.2d 631 (1986). The admissibility of a confession or 
statement is a determination for the trial court and the trial court's ruling will not be 
overturned unless the preponderance of the evidence clearly favors suppression. State v. 
Gant, 06-232 (La.App. 5 Cir. 9/26/06), 942 So.2d 1099, 1123.FN2 

FN2. A writ, # 2006-K-2529, was filed with the Louisiana Supreme Court on October 20, 
2006 but no ruling has been issued to date. 

During the suppression hearing, Detective Eric Becnel stated he advised the defendant of 
his Miranda rights at the time he arrested him in St. Charles Parish and again when he 
placed the defendant *749 into the car prior to transporting him to Jefferson Parish. 
Detective Becnel testified the defendant stated he understood his rights. Detective Becnel 
explained that he and the defendant held a conversation during the transport. At some 
point, he told the defendant his bosses would want to know, “did you do this or didn't you 
do this,” to which the defendant replied he thought he might want to speak to an attorney. 
Detective Becnel told the defendant it was his constitutional right and that he would give 
the defendant time to decide once they arrived at the police station. 
 
At the police station, the defendant was given cigarettes and water at his request and was 
given 15-20 minutes in an open area without handcuffs to decide whether he wanted an 
attorney. Thereafter, while Detective Becnel and the defendant were “shooting the 
breeze,” the defendant stated he was willing to go ahead and provide a statement. The 
defendant was brought into an office and was interviewed by Detective Becnel, in the 
presence of Detective Richard Russ. During this interview, defendant confessed to killing 
the victim. Detective Becnel advised the defendant that he needed a taped statement at 
which time the defendant stated he might want to speak to an attorney about contacting 
the district attorney's office about working out an insanity plea or deal. The defendant 
stated he needed to think about it and indicated he was hungry. He was given food from 
McDonald's at his request, ate the food, smoked a cigarette, and then stated he was ready 
to give a statement. At the commencement of the taped statement, the defendant's 
Miranda rights were reviewed and the defendant agreed he was waiving his rights. 
 
The defendant testified during the suppression hearing that he asked for an attorney twice 
during the transport to Jefferson Parish but was never given an opportunity to call an 
attorney. He also stated he requested an attorney before his taped statement but was told 
by the police that without his statement he would prosecuted for first or second degree 
murder as opposed to manslaughter, a statement denied by Detective Becnel. 
 
At the conclusion of the hearing, the trial court denied the motion to suppress defendant's 
confession. The trial court commented that Detective Becnel testified consistently and 
that the court believed his testimony. The trial court further noted defendant appeared to 
be intelligent, understood his right to counsel, and understood that he did not have to 
answer questions but that he proceeded to give a statement. The trial court found the 
statement to be voluntary. 
 



On appeal, the defendant does not claim that he was not advised of his Miranda rights or 
that he did not knowingly and voluntarily waive those rights. Instead, he claims he 
requested an attorney during the custodial interrogation and that his request was ignored. 
Based on the circumstances of this present case, we fail to find the trial court erred in 
denying the defendant's motion to suppress his confession. 
 
In Davis v. United States, 512 U.S. 452, 461, 114 S.Ct. 2350, 2356, 129 L.Ed.2d 362 
(1994), the defendant made a remark to law enforcement officers during an interview, 
after being advised of his rights, that, “[m]aybe I should talk to a lawyer.” The United 
States Supreme Court determined that the defendant's remark was not an unambiguous or 
unequivocal request for counsel that required to officers to stop questioning the 
defendant. 
 
Additionally, in State v. Chesson, 03-606 (La.App. 3 Cir. 10/1/03), 856 So.2d 166, 173-
175, writ denied, *750 03-2913 (La.2/13/04), 867 So.2d 686, the Third Circuit upheld the 
trial court's denial of the defendant's motion to suppress his statement despite his 
statement to police officers while being transported that “he might-he felt like he should 
talk to an attorney.” The Third Circuit concluded that “[t]he defendant's statement 
regarding his ‘thinking’ that he possibly ‘should’ speak with an attorney is not the type of 
unequivocal and unambiguous statement described above [in Davis].” FN3 

FN3. See also, State v. Payne, 01-3196 (La.12/4/02), 833 So.2d 927, where the Louisiana 
Supreme Court found the defendant's statement of “may I call a lawyer-can I call a 
lawyer,” was insufficient to invoke her right to counsel so as to require a suppression of 
her statement; State v. Cooper, 36,830 (La.App. 2 Cir. 3/5/03), 839 So.2d 995, 998-999, 
writ denied, 03-0999 (La.10/10/03), 855 So.2d 330, where the Second Circuit concluded 
the trial court did not err in denying the defendant's motion to suppress his confession 
despite the fact the defendant's father had made a comment when the defendant was 
advised of his rights prior to questioning that they might want an attorney later; and, State 
v. Thomas, 30,490 (La.App. 2 Cir. 4/8/98), 711 So.2d 808, writ denied, 99-0331 
(La.7/2/99), 747 So.2d 8, where the Second Circuit determined the defendant's question 
of, “[b]ut do I-do I need a lawyer,” upon being advised of his rights during questioning 
was not a request for an attorney. In Thomas, the court noted that the defendant's 
“vacillating references to counsel fail[ed] to meet the objective requirement pronounced 
in Davis.” Id. at 812. 

Similar to State v. Chesson, supra, the defendant in the present case twice stated he was 
“thinking” he “might” want an attorney. According to Detective Becnel, who the trial 
court found credible, the defendant never unequivocally stated he wanted an attorney. 
Under Davis, the defendant's statements that he thought he might want to speak to an 
attorney were ambiguous and cessation of questioning was not required. Thus, the trial 
court did not err in denying the defendant's motion to suppress his confession. 
 
This assignment of error is without merit. 
 

PRO SE SUPPLEMENTAL BRIEF 



 
On February 19, 2007, after this matter was submitted to this Court, defendant filed a pro 
se brief listing 28 assignments of error. 
 
Assignments of error numbers 8, 10, 11, 14, 19, 20, 22, 23 and 25-28 of the supplemental 
brief relate to claims involving ineffective assistance of counsel. In these twelve 
assignments of error, defendant claims his trial attorney was ineffective for various 
reasons ranging from counsel's failure to ask certain questions of certain witnesses and 
his failure to present a defense to his failure to adequately investigate the case, pursue 
certain discovery, and timely pursue certain pre-trial motions. He also asserts his 
appellate counsel was ineffective for failing to raise the issue of coercion of his 
confession. 
 
A defendant is entitled to effective assistance of counsel under the Sixth Amendment to 
the United States Constitution and Article I, § 13 of the Louisiana Constitution of 1974. 
In assessing a claim of ineffectiveness, a two-pronged test is employed. The defendant 
must show that (1) his attorney's performance was deficient, and (2) the deficiency 
prejudiced him. Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 
(1984); State v. Soler, 93-1042 (La.App. 5 Cir. 4/26/94), 636 So.2d 1069, 1075, writ 
denied, 94-1361 (La.11/4/94), 644 So.2d 1055. The error is prejudicial if it was so serious 
as to deprive the defendant of a fair trial, or “a trial whose result is reliable.” Strickland v. 
Washington, 466 U.S. at 687, 104 S.Ct. at 2064; *751 State v. Serio, 94-131 (La.App. 5 
Cir. 6/30/94), 641 So.2d 604, 607, writ denied, 94-2025 (La.12/16/94), 648 So.2d 388. In 
order to show prejudice, the defendant must demonstrate that, but for counsel's 
unprofessional conduct, the outcome of the trial would have been different. Strickland v. 
Washington, 466 U.S. at 694, 104 S.Ct. at 2068; State v. Soler, supra at 1075. 
 
The Sixth Amendment does not guarantee a defendant errorless counsel or counsel 
judged ineffective by hindsight. State v. Cambre, 05-888 (La.App. 5 Cir. 7/25/06), 939 
So.2d 446, 460, citing State v. LaCaze, 99-584 (La.1/25/02), 824 So.2d 1063, 1078, cert. 
denied, 537 U.S. 865, 123 S.Ct. 263, 154 L.Ed.2d 110 (2002). Ineffective assistance 
claims are assessed on the facts of the particular case as seen from the counsel's 
perspective at the time. State v. Cambre, supra at 460. As such, there is a strong 
presumption that counsel's conduct will fall within the wide range of reasonable 
professional assistance. Id. 
 

An ineffective assistance of counsel claim is most appropriately addressed through an 
application for post-conviction relief filed in the trial court where a full evidentiary 
hearing can be conducted. State v. Taylor, 04-346 (La.App. 5 Cir. 10/26/04), 887 So.2d 
589, 595. When the record contains sufficient evidence to rule on the merits of the claim 
and the issue is properly raised by an assignment of error on appeal, it may be addressed 
in the interest of judicial economy. Where the record does not contain sufficient evidence 
to fully explore a claim of ineffective assistance of counsel, the claim should be relegated 
to post-conviction proceedings under LSA-C.Cr.P. arts. 924-930.8. Id., at 595. 
 
In the present case, the appellate record is insufficient to consider all defendant's 



allegations of ineffective assistance of counsel. For example, in one claim, defendant 
asserts defense counsel was ineffective because he failed to call any witnesses. A defense 
counsel's decision to call or not call a witness is a matter of trial strategy and is not per se 
evidence of ineffective assistance. State v. Washington, 00-1312 (La.App. 5 Cir. 5/16/01), 
788 So.2d 596, 607, writ denied, 01-1718 (La.5/3/02), 815 So.2d 94. This Court has held 
that ineffectiveness of counsel, relating to trial strategy, cannot be determined by review 
of the record on appeal but rather such a claim must be asserted by application for post-
conviction relief where the issue can be considered through an evidentiary hearing to 
determine, among other things, the defense strategy and whether the defendant himself 
was aware of the strategy and acquiesced in it. Id., at 607; see also, State v. Cambre, 05-
888 (La.App. 5 Cir. 7/25/06), 939 So.2d 446, 461. 
 
In another claim, defendant asserts his trial counsel was ineffective for failing to request a 
responsive verdict of justifiable homicide. LSA-C.Cr.P. art. 814(A)(3) provides the only 
responsive verdicts for second degree murder are guilty, guilty of manslaughter, and not 
guilty. According to LSA-C.Cr.P. art. 814(A)(3), “justifiable homicide” is not a 
responsive verdict to second degree murder and, therefore, was properly not included in 
the jury charges as a possible verdict. Furthermore, justifiable homicide is a defense and 
not a responsive verdict. See, LSA-R.S. 14:18. Although this claim of ineffective 
assistance of counsel can be considered based on the appellate record, it lacks merit. 
 
When there is sufficient evidence to consider some but not all of the allegations of 
ineffectiveness of counsel, this Court has declined to address any of the claims stating 
that the entirety of claims are more properly addressed on post-conviction relief*752 at 
an evidentiary hearing. See, State v. Cambre, supra; State v. Taylor, 04-346 (La.App. 5 
Cir. 10/26/04), 887 So.2d 589, 595. Thus, we find that these arguments alleging 
ineffective assistance of counsel should be considered in their entirety by the trial court 
on post-conviction relief at an evidentiary hearing. 
 
In pro se assignments 1, 3, 4, 5, 6, 15 and 15, defendant challenges the voluntariness of 
his confession. He claims that he was not advised of his Miranda rights, that he was not 
told of the charges against him, that there were irregularities in the waiver of rights form 
he executed, that only a portion of his statement was recorded, that the confession was 
coerced, and that his requests for counsel were ignored. 
 
As stated previously herein, the State bears the burden of proving defendant was advised 
of his Miranda rights, that he voluntarily and intelligently waived his Miranda rights, and 
that the statement was made freely and voluntarily and not under the influence of fear, 
intimidation, menaces, threats, inducements or promises. LSA-R.S. 15:541; State v. 
Franklin, 03-287 (La.App. 5 Cir. 9/16/03), 858 So.2d 68, 70, writ denied, 03-3062 
(La.3/12/04), 869 So.2d 817. 
 
A statement obtained from the defendant by direct or implied promises, or by the exertion 
of improper influence must be considered involuntary and, therefore, inadmissible. State 
v. Gregory, 05-628 (La.App. 5 Cir. 3/28/06), 927 So.2d 479, 483. The determination of 
voluntariness of the statement is made on a case-by-case basis and rests on the totality of 



the circumstances. Id. A trial court's determination on the admissibility of a statement and 
its conclusions on the credibility and weight of the testimony relating to the voluntariness 
of the confession or statement are entitled to great weight and will not be overturned 
unless unsupported by the evidence. Id. 
 
Defendant first argues he was not advised of his Miranda rights before his confession. To 
the contrary, the record shows defendant was advised of his Miranda rights several times. 
Detective Eric Becnel testified that when he first arrested defendant at the victim's 
funeral, he advised him of his Miranda rights. He stated he again advised defendant of 
his rights when he put him in the car for transport to Jefferson Parish. Detective Becnel 
further testified he advised defendant of his rights yet again prior to giving his 
confession. 
 
The State introduced the rights of an arrestee or suspect form during the motion to 
suppress hearing. The form was signed by defendant and shows defendant was advised of 
his rights and that he waived his rights. The form also shows defendant was under arrest 
for second degree murder. Additionally, at the very beginning of his confession, the 
waiver of rights form was specifically referenced. Defendant was expressly asked if he 
had been advised of his Miranda rights and that he was waiving his rights and defendant 
affirmatively responded. 
 
Defendant next claims he was unaware of the exact charges against him and asserts the 
waiver of rights form was incomplete when he signed it. He specifically claims the line 
identifying what he was arrested for was left blank. There is nothing in the record to 
support his claim. Defendant testified during the motion to suppress hearing and never 
asserted there were irregularities with the form. The waiver of rights form signed by 
defendant clearly states defendant was under arrest for a violation of LSA-R.S. 14:30.1, 
second degree murder. Additionally, at the beginning of defendant's taped confession, 
Detective Becnel stated the statement was *753 being taken in reference to the homicide 
of Jairo Pinzon, the victim. 
 
Defendant further asserts his confession was coerced by threats of being charged with 
second-degree murder if he did not confess and psychological tactics aimed at cajoling 
him into confessing. At the motion to suppress hearing, defendant testified that the police 
told him that if he did not give a statement the DA would prosecute him for second 
degree murder, if not first degree murder. According to defendant, the police stated they 
did not believe it was a second degree murder case but explained he could not be charged 
with manslaughter without a statement. Detective Becnel testified on rebuttal that he 
never told defendant he thought the case warranted a manslaughter charge and denied 
telling defendant that if he refused to give a statement Detective Becnel would not help 
him get the lesser manslaughter charge. 
 
The trial court was free to accept Detective Becnel's testimony, that no such conversation 
was had, as credible. Defendant was aware he was being charged with murder. Detective 
Becnel testified he never told defendant his charge would be lesser if he confessed. 



Nothing in the record indicates defendant was induced to confess by a promise of a 
lighter charge.FN4 

FN4. Of note, this Court has held that any discussions of penalties and different grades of 
homicides are superficial when not done in a threatening manner and do not render a 
confession involuntary. See, State v. Franklin, 03-287 (La.App. 5 Cir. 9/16/03), 858 
So.2d 68, 73, writ denied, 03-3062 (La.3/12/04), 869 So.2d 817. 

Defendant also argues he was mentally coerced to confess by the officers' attempts to 
build a rapport with him by “shooting the breeze” and giving him food and cigarettes. 
This Court has stated that a confession is “coerced” if “an individual's ‘will was 
overborne’ or if his confession was not ‘the product of a rational intellect and a free will’ 
” whether by physical intimidation or psychological pressure. State v. Sanchez, 462 So.2d 
1304, 1308-1309 (La.App. 5 Cir.1985), writ denied, 465 So.2d 733 (La.1985), quoting 
Townsend v. Sain, 372 U.S. 293, 83 S.Ct. 745, 754, 9 L.Ed.2d 770 (1963). The type of 
behavior defendant complains about does not fall within the parameters of coercive 
behavior. 
 
Defendant further challenges the admissibility of his confession on the basis the police 
failed to record his entire statement. The record shows defendant gave statements to the 
police prior to giving a recorded confession. He claims the failure of the police to record 
his “entire” statement resulted in a coerced statement. Defendant did not raise this issue 
in the trial court. In State v. Fasola, 04-902 (La.App. 5 Cir. 3/29/05), 901 So.2d 533, 544, 
writ denied, 05-1069 (La.12/9/05), 916 So.2d 1055, this Court refused to address a 
similar issue after noting the defendant did not raise the issue in the trial court.FN5 Of 
note, there is no requirement that a statement to the police must be recorded. State v. 
Thibodeaux, 98-1673 (La.9/8/99), 750 So.2d 916, 923, cert. denied, 529 U.S. 1112, 120 
S.Ct. 1969, 146 L.Ed.2d 800 (2000). 

FN5. In Fasola, the defendant claimed his Due Process rights were violated when the 
officers failed to record his entire interrogation because it deprived him of the ability to 
present evidence of the circumstances that led to his confession. 

Finally, defendant asserts his requests for counsel were disregarded. This issue was 
discussed previously herein and was found to lack merit. 
 
These seven assignments of error are without merit. 
 
*754 In assignments 2, 13 and 17, defendant challenges the admissibility of his first taped 
statement to the police wherein he admitted owning the two guns that were later 
identified as the murder weapons. He contends the police only learned he possessed the 
weapons when they first talked to him without advising him his Miranda rights despite 
knowing he was a suspect in the murder. Defendant maintains his arrest was illegal 
because it was based on information obtained in violation of his due process rights. 
 
Prior to trial, defendant filed two motions to suppress his statement(s). The first was a 
generic motion seeking to suppress all confessions or inculpatory statements on the basis 



they were not voluntary. The second motion was more specific and sought to suppress 
defendant's confession on the basis his request for an attorney was disregarded. A motion 
to suppress hearing was held during trial after a tape of defendant's first statement, which 
was made before defendant was arrested, was introduced into evidence and played for the 
jury without objection. Evidence at the motion hearing related only to the admissibility of 
defendant's second statement wherein he confessed after his arrest. 
 
After the trial court ruled defendant's confession was admissible, defense counsel 
attempted to challenge defendant's first statement which contained information about the 
guns. Defense counsel asserted the first statement was improper because defendant was 
not advised of his rights and was effectively under arrest at the time. There was some 
discussion between the parties and the trial judge that the first statement was made before 
defendant was a suspect and before he was in custody. Thereafter, trial resumed. 
 
An objection made after the evidence is before the jury is too late. State v. Rivet, 01-353 
(La.App. 5 Cir. 9/25/01), 798 So.2d 219, 227. In Rivet, this Court concluded defense 
counsel's objection to a letter introduced into evidence was untimely. Defense counsel 
failed to object when the letter was produced and a witness was questioned about the 
letter. Instead, counsel waited until after the witness' testimony was complete and after 
the State moved to admit the letter into evidence to lodge his objection. 
 
Also, in State v. Johnson, 519 So.2d 212 (La.App. 5 Cir.1988), writ denied, 523 So.2d 
1334 (La.1988), defendant challenged the admission of evidence pertaining to a 
sweatshirt that had been the subject of a pre-trial motion to suppress that was apparently 
not heard. This Court determined defense counsel waited too late in the trial to object to 
the introduction of the sweatshirt, noting that counsel failed to object at the time the 
sweatshirt was first shown to the jury but rather waited until after testimony referring to 
the sweatshirt had been placed before the jury before objecting. 
 
In the present case, defense counsel specifically stated, “No objections,” when the State 
sought to introduce the tape and transcript of defendant's first statement into evidence. 
Thereafter, the tape was played for the jury without objections. It wasn't until after the 
subsequent motion to suppress defendant's confession, his second statement to the police, 
that defense counsel alleged any impropriety in defendant's first statement. Thus, the 
objection to the admissibility of the first statement is untimely. 
 
Nevertheless, we find no merit to defendant's claim. In State v. Weeks, 345 So.2d 26, 28 
(La.1977), the Louisiana Supreme Court held, “Miranda warnings are not a pre-requisite 
to admissibility of statements taken by officers during non-custodial, *755 general, on-
the-scene investigations, conducted to determine the facts and circumstances surrounding 
a possible crime, absent a showing that the investigation had passed the investigatory 
stage and has focused on the accused.” 
 
In the present case, the evidence supports a finding that the investigation had not focused 
on defendant at the time of his first statement and, thus, the police were not required to 
advise defendant of his Miranda rights. Defendant gave a taped statement five days after 



the murder at which time he gave information about his relationship with the victim. 
Detective Becnel, who took defendant's first statement, testified that at the time he took 
defendant's first statement the investigation had multiple angles considering the fact the 
victim frequented strip clubs, had strange sexual behavior, and engaged in drug use. He 
stated that at the time he spoke to defendant anybody could have been a suspect. 
Detective Russ also testified that at the time of defendant's first statement the police still 
had multiple avenues of investigation. 
 
This assignment of error is without merit. 
 
In pro se assignment of error number 7, defendant contends the police failed to 
investigate his claims that he was the victim of a racketeering or entrapment conspiracy 
involving his successful business. He alleges the failure to investigate was a result of 
police corruption. Defendant asserts that the failure of the police to investigate his claim 
somehow affected his defense. 
 
It is unclear how defendant was prejudiced by the alleged failure to investigate his 
claims. Defendant never asserted someone else was the perpetrator. To the contrary, he 
admitted killing the victim and the physical evidence showed he owned the guns that 
matched the ballistics of the bullets found in the victim. Additionally, defendant testified 
at trial in his defense and asserted his claim that he was the victim of a racketeering 
conspiracy. Furthermore, whether defendant was or was not the victim of a racketeering 
conspiracy is not relevant to the issue of whether he was guilty of second degree murder. 
 
In pro se assignment of error number 9, defendant challenges his examination by Dr. 
Post, a psychiatrist reportedly hired by the defense to examine defendant. He claims Dr. 
Post only determined his competency to stand trial and did not determine his state of 
mind at the time of the offense. It is unclear what issue defendant is raising by this 
assertion but it appears he is claiming Dr. Post's examination or lack thereof somehow 
affected his plea. FN6 

FN6. The record does not show Dr. Post's report was ever introduced into evidence 
during any trial court proceeding. 

The record shows defendant pled not guilty at his arraignment which was one day after 
he was indicted. A motion for a sanity commission was filed approximately five months 
later. At the sanity hearing, defense counsel stipulated that defendant was competent to 
stand trial but noted his expert, Dr. Post, needed additional time to determine defendant's 
state of mind at the time of the offense. The trial court accepted defendant's not guilty 
plea and set the matter for trial. 
 
LSA-C.Cr.P. art. 561 provides in pertinent part: 
 
The defendant may withdraw a plea of “not guilty” and enter a plea of “not guilty and not 
guilty by reason of insanity,”*756 within ten days after arraignment. Thereafter, the court 
may, for good cause shown, allow such a change of plea at any time before the 
commencement of trial. 



 
The record shows defendant proceeded to trial without any assertion of an insanity 
defense. Any issue regarding the failure of defense counsel to have properly asserted a 
sanity defense is a matter which may be considered through post-conviction relief 
proceedings under La.C.Cr.P. art. 924, et seq. [ See, State v. Hart, 96-697 (La.3/7/97), 
691 So.2d 651, 661, where the Louisiana Supreme Court relegated defendant's claim that 
his counsel was ineffective for failing to raise an insanity defense to post conviction 
relief.] Of note, defense counsel advised the trial court prior to trial that it was 
abandoning an insanity plea after their expert could not say with medical certainty that 
defendant did not know the difference between right and wrong at the time of the offense. 
Defendant has failed to show that any further testing or examination by his own mental 
expert would have resulted in any evidence of insanity at the time of the offense. See, 
State v. Colvin, 452 So.2d 1214, 1219 (La.App. 2 Cir.1984), writ denied, 457 So.2d 1199 
(La.1984). 
 
By pro se assignment number 12, defendant contends the prosecutor asked leading 
questions of Detectives Russ and Becnel to steer their testimony towards facts that made 
it seem defendant's statements were voluntary. 
 
A review of the transcript shows there were no objections during the testimony of 
Detectives Russ and Becnel, with the exception of the one objection to the admissibility 
of the confession that was the subject of the motion to suppress. LSA-C.Cr.P. art. 841(A) 
provides, in part, that “[a]n irregularity or error cannot be availed of after verdict unless it 
was objected to at the time of occurrence.” The purpose behind the contemporaneous 
objection rule under LSA-C.Cr.P. art. 841(A) is to put the trial judge on notice of an 
alleged irregularity so that he may cure the problem and to prevent the defendant from 
gambling for a favorable verdict and then resorting to appeal on errors that might easily 
have been corrected by an objection. When a defendant fails to lodge a contemporaneous 
objection to a witness' testimony, the defendant waives his right to assert the error on 
appeal. State v. Singleton, 05-634 (La.App. 5 Cir. 2/14/06), 923 So.2d 803, 809, writ 
denied, 06-1208 (La.11/17/06), 942 So.2d 532. 
 
There were no objections to the prosecutor's alleged leading questions or to the testimony 
of Detectives Russ and Becnel. Therefore, defendant has waived his right to assert this 
issue on appeal. Of note, defendant is claiming the leading questions caused the 
suppression of facts surrounding his confession. Defendant was given the opportunity and 
did fully cross-examine the detectives about the manner of his confession. As such, we 
find that defendant did not suffer any prejudice by the manner in which the detectives 
were questioned at trial. 
 
By pro se assignment of error 18, defendant argues the trial court erred in allowing 
autopsy photographs of the victim into evidence. He asserts the photographs were 
gruesome and were used to inflame the jury. He contends the post mortem photo of the 
victim's face was not necessary and the photographs of the victim after attempts to 
resuscitate him were prejudicial because they showed wounds from the tubes and 
incisions that were not inflicted by defendant. 



 
During the testimony of Dr. Susan Garcia, the forensic pathologist who performed the 
autopsy, the State sought to use nine *757 autopsy photographs. Defense counsel 
objected on the basis the photos were inflammatory and some were gruesome. The State 
responded the photos were important to show the different angles of the wounds and what 
Dr. Garcia discovered in the autopsy. The trial judge overruled the objection and stated 
the photos were not bloody or gruesome. He concluded the photos would not excite or 
disturb the jury and that they had a legitimate purpose. 
 
Post mortem photographs of murder victims are admissible to prove corpus delicti, to 
corroborate other evidence establishing cause of death, location, placement and number 
of wounds, as well as to provide identification of the victim. State v. Condley, 04-1349 
(La.App. 5 Cir. 5/31/05), 904 So.2d 881, 892-893, writ denied, 05-1760 (La.2/10/06), 
924 So.2d 163 (citations omitted). The mere fact a photograph is gruesome does not, in 
and of itself, render it inadmissible. State v. Jones, 99-798 (La.App. 5 Cir. 11/10/99), 748 
So.2d 1176, 1179, writ denied, 00-0306 (La.12/8/00), 775 So.2d 1076. Photographic 
evidence is properly admitted unless it is so gruesome that it overwhelms the jurors' 
reason and leads them to convict the defendant without sufficient evidence, i.e., when the 
prejudicial effect of the photographs substantially outweighs their probative value. Id., at 
1179. 
 
The nine autopsy photographs cannot be said to be so gruesome as to overwhelm the 
jurors' reason and lead them to convict defendant without sufficient other evidence. Most 
of the photographs show cleaned up bullet wounds without considerable blood. Dr. 
Garcia referred to the photographs during her testimony to explain which wounds were 
lethal, debilitating, defensive, and where the projectiles were recovered. [ See, State v. 
Jones, supra at 1180, where this Court found the autopsy photographs were not 
prejudicial even though one photo made it difficult to distinguish the injuries inflicted by 
the defendant from what was done during the autopsy. This Court noted that although 
some of the photographs were disturbing, none were particularly gruesome.] 
 
By pro se assignment of error 21, defendant argues the prosecutor impermissibly referred 
to his failure to produce evidence or call witness to support his claim of self-defense 
during the prosecutor's cross-examination of defendant. Defendant's specific reference to 
page 280 in the record where this allegedly occurred does not reveal any questions or 
statements that could be construed to be a comment on defendant's failure to present a 
defense. 
 
It is only those direct and indirect references to a defendant's failure to testify that are 
impermissible. LSA-C.Cr.P. art. 770(3); State v. Pendelton, 00-1211 (La.App. 5 Cir. 
3/14/01), 783 So.2d 459, 464, writ denied, 01-1242 (La.1/25/02), 807 So.2d 243. 
Defendant took the stand and testified in his own defense. Therefore, no comment could 
possibly be construed to reference his failure to testify. Of note, the prosecutor is 
permitted to comment on the lack of evidence.FN7 LSA-C.Cr.P. art. 774; State v. Jackson, 
04-293 (La.App. 5 Cir. 7/27/04), 880 So.2d 69, 73, writ denied, 05-0232 (La.5/6/05), 901 
So.2d 1094. 



FN7. During his cross-examination of defendant, the prosecutor asked if defendant had 
any of the business records to show he was telling the truth about the existence or non-
existence of business issues between defendant and the victim. 

By pro se assignment number 24, defendant contends that the prosecutor made 
prejudicial statements during his closing argument, but he failed to brief this assignment 
of error. Any assignment *758 of error that is not briefed is considered abandoned on 
appeal. See, Uniform Rules-Courts of Appeal Rule 2-12.4, and State v. McGinnis, 04-
1286 (La.App. 5 Cir. 10/6/05), 917 So.2d 471, 486, writ denied, 05-2469 (La.4/28/06), 
927 So.2d 283. 
 
This assignment of error is therefore deemed abandoned. 
 
Defendant also requests an error patent review. This Court routinely reviews the record 
for errors patent in accordance with LSA-C.Cr.P. art. 920; State v. Oliveaux, 312 So.2d 
337 (La.1975); State v. Weiland, 556 So.2d 175 (La.App. 5 Cir.1990) regardless of 
whether the defendant makes such a request. The following matter was discovered: 
 
The sentencing transcript does not show that the defendant was advised of the two-year 
prescriptive period for filing an application for post-conviction relief in accordance with 
LSA-C.Cr.P. art. 930.8. Although the commitment reflects that notice of the prescriptive 
period was given, when there is a discrepancy between the minutes and the transcript, the 
transcript prevails. State v. Lynch, 441 So.2d 732 (La.1983). Accordingly, the trial court 
is hereby instructed to inform the defendant of the two-year prescriptive period by 
sending written notice to the defendant within ten days after the rendition of the appellate 
opinion and to file written proof in the record that defendant received said notice. State v. 
Pittman, 04-705 (La.App. 5 Cir. 12/28/04), 892 So.2d 641, 645-646, writ denied, 05-
0228 (La.5/6/05), 901 So.2d 1094. 
 

DECREE 
 
Accordingly, for the reasons assigned herein, the defendant's conviction and sentence are 
affirmed. The case is remanded to the trial court with instructions provided herein. 
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OPINION AND ORDER 
 
 
AIKEN, Judge. 
*1 In this diversity tort case, plaintiff Janet Asay alleges Oregon state law claims of 
intentional infliction of emotional distress (IIED), fraud, and false imprisonment against 
her former employer, defendant Albertsons, including Albertsons' employees defendants 
Jackie Martini and John Does 1 & 2 (identified in the pleadings as Shannon Poe and 
Melinda Boothe). The case is before this court on defendants' motion for summary 
judgment. The court held oral argument on April 16, 2007. Defendants' motion is granted 
in part and denied in part. 
 

STANDARD OF REVIEW 
 
Summary judgment is appropriate “if the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, if any, show that 
there is no genuine issue as to any material fact and that the moving party is entitled to 
judgment as a matter of law. Fed.R.Civ.P. 56(c). The substantive law determines whether 
a fact is material. T.W. Elec. Serv., Inc. v. Pac. Elec. Contractors Ass'n, 809 F.2d 626, 
630 (9th Cir.1987). The authenticity of the dispute is determined by whether the evidence 
is such that a reasonable jury could return a verdict for the nonmoving party. Anderson v. 
Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 
 
The moving party has the burden of proving the absence of an issue of material fact. 
Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). If the moving party shows the 
absence of a genuine issue of material fact, the nonmoving party must go beyond the 
pleadings and identify facts which show a genuine issue for trial. Id. at 324. 
 
Special rules of construction apply to evaluating summary judgment motions: (1) all 
reasonable doubts as to the existence of genuine issues of material fact should be resolved 
against the moving party; and (2) all inferences to be drawn from the underlying facts 
must be viewed in the light most favorable to the nonmoving party. T.W. Elec., 809 F.2d 
at 630. 
 

BACKGROUND 
 
Plaintiff began working for Albertsons in 1991 as a deli clerk at one of the Eugene, 
Oregon stores. In 1995, plaintiff was promoted to the position of service deli manager 
and transferred to the Albertsons store in Bend, Oregon where she worked until her 
termination on May 16, 2005. From plaintiff's hire in 1991 until 2004, plaintiff received 



consistently positive performance reviews from Albertsons. In 2004, defendant Jackie 
Martini became the Bend store director. 
 
In 1995, upon plaintiff's transfer to Bend, she observed that the out-of-date and 
accidentally opened deli food products were placed in the back room before later being 
placed in the garbage containers. Employees frequently consumed such out-of-date and 
opened merchandise. Plaintiff testified that she also observed the store director that 
preceded Martini, Lee Lowery, participate in this practice. In 2000, Albertsons' policy of 
throwing away out-of-date and non-saleable products was replaced by donation of these 
goods to charitable organizations. Despite Albertsons changed practice, employees 
continued to consume out-of-date products and this fact was known by the store director. 
 
*2 Albertsons alleges that it is against Albertsons' policy for store employees to take or 
consume food products without paying for them. It is also against store policy for 
employees to take, consume, or purchase spoiled, out of code, or damaged products. 
Nevertheless, plaintiff testifies that it was the practice of employees at the Bend store to 
consume out-of-date and non-saleable product. 
 
In August 2004, defendant Jackie Martini became the Bend store director, and the former 
store director transferred to a position as head of the meat department in the Bend store. 
Plaintiff testified that Martini commented that there were too many highly paid 
employees at the Bend store and indicated to plaintiff that something needed to be done 
about it. Martini also asked when plaintiff intended to retire, suggesting to plaintiff that 
she should retire soon. Plaintiff further testified that Martini told plaintiff that she could 
not possibly work as hard as she had for many more years, stating, “we'd just have to find 
a way to get you retired.” Martini also commented on plaintiff's lack of computer skills 
and warned that plaintiff could be replaced. 
 
At plaintiff's first performance review under the supervision of store director Martini, 
Martini had an observer present while she criticized plaintiff and told plaintiff that she 
(Martini) had been sent to the Bend store to “clean it up.” Plaintiff testified that Martini 
described plaintiff as a “work horse” but that she (Martini) wanted more from plaintiff. 
Based on Martini's comments, plaintiff believed that she was on Martini's “hit list.” 
 
On another occasion, Martini handed out a pamphlet titled “Enthusiasm! The Action 
Handbook,” by Norman Vincent Peale, and instructed all department heads to read it. 
Plaintiff was offended by the pamphlet's religious content, and complained to Martini. 
Plaintiff testified that Martini made other comments to single out plaintiff's religion such 
as the fact that plaintiff does not drink coffee. 
 
On May 10, 2005, plaintiff was told by Martini to go to the store director's office, where 
two members of Albertsons' Loss Prevention Department, Shannon Poe and Melinda 
Boothe, were waiting to interview plaintiff. Plaintiff testified that she was told by Poe 
that the Loss Prevention Department was investigating the problem of employees eating 
products and exchanging food products with other departments within the store. Poe 
asked plaintiff if she were aware of events that had occurred at the Albany store that led 



to employees losing their jobs. Plaintiff testified that she was unaware of such events. Poe 
told plaintiff that he was trying to find solutions to the problem and that his mission was 
not punitive. He also told plaintiff that if she cooperated with him and helped with the 
solution, plaintiff would not lose her job. 
 
Poe insisted to plaintiff that surveillance cameras in the store showed plaintiff eating 
products. Plaintiff, however, denied eating any new products or exchanging any new 
products with other departments, except as part of cross merchandising between 
departments. Plaintiff testified that Poe continued to repeat that Albertsons wanted 
plaintiff to be part of the solution to the loss prevention problem. Poe asked plaintiff is 
she would put an end to the practice, and plaintiff agreed. Poe again reiterated to plaintiff 
that it was bad business for Albertsons to be punitive in dealing with problems such as 
this, and that if plaintiff were cooperative by helping to end the practice, she would be 
setting a good example for her employees and proving her loyalty and trustworthiness to 
Albertsons. 
 
*3 As a result of the meeting, plaintiff admitted that she had consumed a small amount of 
out-of-date products, as was the practice in the store and known to store management. 
Plaintiff testified that she signed a statement, the contents of which were dictated by Poe, 
under duress and intimidation. The statement included a promise that she would pay an 
amount determined by Poe for eating Albertsons' food products without paying for them. 
Plaintiff understood that this amount owed would be taken from her future earnings. 
Plaintiff testified that based on Poe's assurances, she believed she had an opportunity for 
future earnings with Albertsons. Poe determined the total amount owed by plaintiff to 
Albertsons by estimating her daily average food products consumption and multiplying 
that amount over the years of her employment with Albertsons. Several other employees 
“dictated” nearly identical letters. 
 
Plaintiff testified that Poe told plaintiff what to write, indicating that he thought plaintiff 
had consumed $2,100 of products which plaintiff could agree to pay back to Albertsons 
at the rate of $25 per week to be taken from subsequent paychecks. Plaintiff wrote and 
signed the statement. Plaintiff testified that her job at Albertsons was important to her so 
she signed the statement for the sole purpose of keeping her job. Plaintiff testified that if 
Poe would have advised her that she might lose her job or be suspended if she signed the 
statement, then she would never have signed. 
 
During the meeting, the door was closed but not locked and Poe sat between plaintiff and 
the door. Plaintiff felt that she had to stay and was not free to leave because she had been 
told to attend the meeting by Martini, the store director. The meeting lasted 
approximately three hours. She never asked to leave the room, use the bathroom, use the 
phone or get food or drink, and, while never offered any of these amenities, she was 
never told she could not do any of these things. 
 
During the interview, plaintiff was very nervous and upset at being called a thief. Plaintiff 
was also upset at the “highhanded” manner in which the interview was performed, and 
felt intimidated by Poe. Plaintiff testified that she wanted to leave the room, but believed 



that if she did not cooperate she would lose her job. She was not told that she must stay 
until she had signed the statement and note. 
 
Plaintiff testified that Poe did not tell her that it was company policy to immediately 
suspend an employee who admitted violating company policy. Albertsons' Loss 
Prevention Investigation Procedures clearly state that “If the investigation has 
documented evidence that an associate has violated company policy and/or if the 
associate has admitted to committing violations of policy, the associate should be placed 
on suspension pending a review of the facts by [other Albertsons' departments].” Plaintiff 
testified that she would not have signed the statement if she knew it would result in 
immediate suspension. 
 
*4 After plaintiff signed the statement, Poe left the room and contacted Kip Stover on the 
telephone, who was acting as Albertsons' Senior Associate Relations Representative for 
Oregon during April and May 2005. Stover instructed Poe to have Martini immediately 
suspend plaintiff pending further notice. On May 16, 2005, while still suspended, plaintiff 
was informed by Martini that her employment with Albertsons was terminated. 
 
At the time of plaintiff's termination she was 60 years old. Prior to termination, plaintiff 
had planned to continue employment with Albertsons until she reached age 66, an age 
identified by plaintiff that would secure a monthly social security amount that provided 
her with adequate support. 
 
Plaintiff testified that she experienced emotional distress subsequent to the interview and 
termination. She left the meeting, went home and cried for the rest of the day and could 
not sleep the entire night. Plaintiff continued to have sleep problems for an extended 
period of time, and she has nightmares about the interview and the loss of her job. 
Plaintiff testified that even now, if she relives the events in her mind she has difficulty 
sleeping as a result. Plaintiff testified that she did not seek counseling or medical 
attention because she had lost her medical insurance and did not have the funds to obtain 
counseling. 
 
On July 25, 2005, plaintiff filed a complaint with the Oregon Bureau of Labor and 
Industries (BOLI) alleging termination due to age and religious discrimination by store 
director Martini. On September 27, 2005, BOLI dismissed plaintiff's religion and age 
discrimination claims based on its finding that the sole basis for the termination was the 
taking of products from the Albertsons store without paying for them. The BOLI 
investigator concluded that plaintiff had not provided sufficient evidence to show she was 
treated differently and/or discharged because of her protected classes. 
 
Plaintiff filed an amended complaint in this court on February 13, 2006, alleging claims 
for intentional infliction of emotional distress, fraud, and false imprisonment. She seeks 
non-economic damages for each claim, in addition to economic damages from the fraud 
claim. 
 

DISCUSSION 



 

A. Intentional Infliction of Emotional Distress Claim 
 
Plaintiff's first claim for intentional infliction of emotional distress arises from the loss 
prevention meeting with Albertsons' employees Poe and Booth, and plaintiff's subsequent 
suspension and termination. 
 
To state a claim for intentional infliction of emotional distress under Oregon law, a 
plaintiff must establish that (1) the defendant intended to inflict severe emotional distress 
on the plaintiff; (2) the defendant's acts, in fact, caused plaintiff to suffer severe mental or 
emotional distress; and (3) the defendant's acts constituted an extraordinary transgression 
of the bounds of socially tolerable conduct. McGanty v. Staudenraus, 321 Or. 532, 543, 
901 P.2d 84 (1995)(en banc). 
 

1. Extraordinary Transgression 
 
*5 Because of the threshold nature of the extraordinary transgression element, I will 
consider that element first. A court considers whether conduct is socially tolerable on a 
case-by-case basis, considering the totality of the circumstances involved. Buckel v. 
Nunn, 133 Or.App. 399, 404, 891 P.2d 16 (1995). Conduct that is merely rude, boorish, 
tyrannical, churlish, and mean does not satisfy the standard. Watte v. Edgar Maeyens, Jr., 
M.D., PC, 112 Or.App. 234, 239, 828 P.2d 47 (1992). As part of its assessment, the court 
must consider whether a special relationship existed between the parties. MacCrone v. 
Edwards Center, Inc., 160 Or.App. 91, 100, 980 P.2d 1156 (1999). An employee-
employer relationship is considered a “special” one. MacCrone, 160 Or.App. at 100; 
Bodewig, 54 Or.App. at 486. The existence of a special relationship may tip the balance 
in favor of finding socially intolerable conduct. Campbell v. Safeway, Inc., 332 F.Supp.2d 
1367, 1377 (D.Or.2004). 
 
Plaintiff testifies that the meeting with loss prevention management lasted for three hours 
during which plaintiff did not use the restroom or the phone, and was not given food or 
drink. While plaintiff did not explicitly ask for any of these amenities, she testified that 
neither were they offered. According to plaintiff, the meeting was styled by Poe as an 
opportunity for plaintiff to demonstrate her loyalty to Albertsons by helping them to 
identify employees who had consumed food products. 
 
Initially, plaintiff denied ever eating saleable product. Poe told plaintiff that a security 
camera caught plaintiff eating products; however, the record does not reflect any 
testimony as to the contents of such a tape. During the meeting, plaintiff was under the 
impression that she was helping to solve Albertsons' problem by becoming “part of the 
solution” and leading by example (i.e. not eating any products, even if outdated or non-
saleable). As a result, she agreed to write a statement and sign a “promissory” note. The 
statements written by plaintiff and other employees interviewed by Poe and Booth are 
nearly identical in form and content. Plaintiff's statement says that she is “willing to repay 
that amount [$2100] to Albertsons @ 25.00 weekly.” Plaintiff further writes that “I 



promise from today on, the policy violation will stop and not happen anymore. I will take 
appropriate action against those I witness by reporting to store director directly.” 
 
The crux of plaintiff's claim is that Poe led her to believe that she had a future at 
Albertsons if she wrote a culpatory statement and signed a note acknowledging that she 
had consumed food products without paying for them and promised to help stop the 
store-wide practice. Plaintiff alleges she was led to believe that she was acting as a team 
player by becoming part of the solution. As a result of her statement, however, plaintiff 
was immediately suspended and then terminated one week later. 
 
*6 Due to the meeting, suspension, and termination, plaintiff has experienced crying and 
sleeplessness. She continued to have sleep problems for an extended period of time, and 
she has nightmares about the interview and the loss of her job. Plaintiff testified that even 
now, if she relives the events in her mind she has difficulty sleeping as a result. 
 
Oregon courts have found cognizable intentional infliction of emotional distress claims in 
the employment context. The Oregon Supreme Court found an extraordinary 
transgression of social standards in the way a department store interrogated an employee 
suspected of stealing from the store's cash register. Hall v. May Department Stores, 292 
Or. 131, 133, 637 P.2d 126 (1981). There, the court determined the record allowed a jury 
to find that the security guard “attempted to threaten and frighten plaintiff as a deliberate 
tactic even though he knew that he did not have convincing evidence of misconduct on 
her part.” Id. at 139. The guard told plaintiff that store personnel had proof she was 
stealing from her registers and that he could not help her avoid jail unless she told the 
truth. Id. at 140. The court concluded, “if a jury, drawing all possible inferences favorable 
to plaintiff, found an intentionally oppressive method of browbeating an employee into a 
confession, it could also decide that this method went beyond the outer bounds of socially 
tolerable employer practices.” Id. at 141. 
 
The Oregon Court of Appeals likewise found sufficient evidence to satisfy the 
extraordinary transgression element in cases involving overbearing conduct by an 
employer. In Buckel, for example, the court concluded a jury could find the employer's 
confinement and interrogation of an employee socially intolerable. 133 Or.App. at 405. 
Accused of stealing from the employer store, the plaintiff employee endured “nearly 
three hours of interrogation” in a small storage room where the guard positioned himself 
between the plaintiff and the door. Id. at 403-04. During the interrogation, the employer's 
security guard gave the plaintiff the choice of confessing or going to jail, but did not 
“offer any evidence to corroborate his accusations.” Id. at 402-03. Although the initial 
investigation led the defendant to believe only that the plaintiff had stolen money, the 
defendant's security guard pressed her into also admitting to stealing merchandise and 
lottery tickets despite the lack of evidence to support such allegations. Id. at 402. In the 
face of the employer's relentlessness, plaintiff confessed “only because she wanted to go 
home and ... was intimidated by the interrogation.” Id. at 404-05. Confronted with these 
facts, the court believed “a jury could conclude that defendant's conduct exceeded the 
bounds of social toleration.” Id. See also, Campbell, 332 F.Supp.2d at 1378 (jury could 
find defendant used “browbeating” that constituted socially intolerable conduct where a 



material fact existed about whether plaintiff could be blamed for stealing $800.00, while 
defendant only reasonably believed she had stolen $60 .00, plaintiff did not have a chance 
to challenge the accusation because defendant told her she would go to jail if she raised 
any objection, and defendant responded to plaintiff's denials with a threat of physical 
violence). 
 
*7 These cases illustrate conduct that is recognized in Oregon as creating a jury question 
as to whether the employer's conduct is socially intolerable. In each of these cases, while 
the employer may have had some evidence of theft, the employer never reasonably 
believed the plaintiffs had actually stolen the large amounts of money finally admitted to 
through various forms of “browbeating.” In all three cases, the employers' security guards 
conducted the interviews, and a common tactic utilized was to threaten that the employee 
had only two choices: confess everything or go to jail. 
 
Here, the interview was conducted by two individuals of different sexes from Albertsons' 
Loss Prevention Department. Poe never threatened that plaintiff's only options were to 
confess or go to jail. Plaintiff was never threatened with physical violence. She may, 
however, have been coerced into confessing to eating more products than she actually 
did. Poe wanted plaintiff to believe that if she admitted eating products, she would be 
helping to solve a loss prevention problem for her employer. 
 
At the time of the incident, plaintiff was 60 years old, and had been working at 
Albertsons for 14 years. In light of the employer-employee relationship, plaintiff's 
willingness to “set an example” for other employees, and Poe's interview tactics, plaintiff 
might have been vulnerable to Poe's requests for her to write the culpatory statement and 
sign a “promissory” note. While Poe's tactics may have been unfair and overbearing, 
given the status of Oregon case law discussed above, I find that Poe's actions do not rise 
to the socially intolerable conduct exhibited by the “browbeating” security guards 
threatening jail in Hall, Buckley, and Campbell. As such, I conclude that Poe's conduct 
does not rise to an extraordinary transgression of socially tolerable conduct. 
 
Therefore, plaintiff's claim for IIED based on her suspension and termination fails and 
defendants' motion for summary judgment on this claim is granted. 
 

B. Intentional Infliction of Emotional Distress Claim 
 
Plaintiff also pleads a claim for IIED based on defendant Jackie Martini's “religious and 
age-related comments” towards plaintiff. Plaintiff testified that Martini commented that 
plaintiff was a “work horse” but that they needed to find a way “to get [plaintiff] retired.” 
Martini also gave plaintiff a religious pamphlet directed to department heads by 
Albertsons that offended plaintiff. At other times, Martini denounced plaintiff's lack of 
computer skills, and gave her a poor performance review. Finally, Martini stated that she 
had been sent to the Bend store “to clean it up,” which made plaintiff feel that she was on 
Martini's hit list. 
 
Martini's comments and the pamphlet distributed by Albertsons to all department heads 



fail to rise to the level of an “extraordinary transgression of socially tolerable conduct.” 
While Martini's comments to plaintiff may have been thoughtless and even rude, they fail 
to rise to the level of socially intolerable conduct. Similarly, while the pamphlet 
distributed by Albertsons to department heads may have been promoting a particular 
religious point of view, it also fails to rise to the level of socially intolerable conduct. 
 
*8 Thus, defendants' motion for summary judgment is also granted as to plaintiff's IIED 
claim arising from Martini's comments and Albertsons' employee pamphlet. As such, I 
need not consider the alternative issues raised by defendants that the BOLI finding of no 
discrimination precludes plaintiff's claim, and that Martini was fraudulently joined as a 
defendant. 
 

C. Fraud Claim 
 
To succeed on a fraud claim under Oregon law, a plaintiff must show by clear and 
convincing evidence that (1) defendant made a false representation of a material fact; (2) 
with knowledge or belief that it was false, or with an insufficient basis for asserting that it 
is true; (3) with the intent that plaintiff rely on it; (4) plaintiff justifiably relied on the 
misrepresentation; and (5) plaintiff suffered consequent damages.FN1 Arboireau v. 
Adidas-Salomon AG, 347 F.3d 1158, 1165 (9th Cir.2003). See also Pollock v. D.R. 
Horton, 190 Or.App. 1, 20, 77 P.3d 112 (2003). 

FN1. At times the Oregon courts have listed nine elements of fraud, rather than five. The 
two versions are almost identical in the proof required. I will follow the five-element rule 
as articulated in Pollock because it is less cumbersome and more precisely articulates the 
nature of the fraud inquiry. Moreover, the most recent interpretation of Oregon's fraud 
elements by the Ninth Circuit utilized the five-element formulation. See Arboireau, 347 
F.3d at 1165. 

It is well established in Oregon that without some contrary agreement, an employment 
contract is terminable at the will of either party. Albrant v. Sterling Furniture Co., 85 
Or.App. 272, 278, 736 P.2d 20 (1987). This means that an employer may generally 
discharge an employee at any time for any reason. Id. Even so, the fact that a plaintiff has 
an employment position that is terminable at-will does not mean that she could not 
reasonably rely on representations made by the defendant. Id. at 275-76. 
 
Defendant Albertsons argues that plaintiff cannot establish a cause of action for fraud 
because (1) plaintiff is an at-will employee whom Albertsons may terminate for any 
reason, and thus by definition a fraud cannot exist; and (2) plaintiff sustained no injury 
because evidence other than plaintiff's signed statement was enough for management to 
conclude that plaintiff would be terminated anyway. 
 
I disagree. Poe made a false representation of material fact when he represented to 
plaintiff that she had future employment at Albertsons (e.g. requesting plaintiff promise 
to turn in future policy violators, requesting $25 per week from plaintiff without 
correcting the natural presumption that such funds would come from future Albertsons 



checks, and repeatedly emphasizing the non-punitive nature of his inquiry), but asked 
plaintiff to sign a statement indicating she had violated Albertsons' policy. Per Albertsons 
loss prevention policy, such an admission by an employee results in an immediate 
suspension. 
 
Likewise, Poe knew or should have known that his representations were false because 
Albertsons' Loss Prevention Investigation Procedures clearly state that “If the 
investigation has documented evidence that an associate has violated company policy 
and/or if the associate has admitted to committing violations of policy, the associate 
should be placed on suspension pending a review of the facts by [other Albertsons' 
departments].” Given this evidence of his department's policies regarding investigations, 
Poe knew or should have known that his representations to plaintiff were false. 
 
*9 It is clear that Poe intended plaintiff to rely on his misrepresentations because he 
requested and received a signed statement by plaintiff that she had eaten products, even 
though at the beginning of the interview she insisted that she had only eaten out-of-date 
and non-saleable products, as had become the custom in the Bend store. Poe's 
interviewing techniques were successful in that he suggested that if plaintiff were a part 
of the solution (i.e. admitting that eating any products was against policy), then she was a 
good department head who could lead by example into Albertsons future. 
 
Finally, plaintiff was damaged by Poe's misrepresentations because she was immediately 
suspended and then terminated. Thus, at a minimum, plaintiff was damaged in the 
amount of her unpaid wages between suspension and termination because Poe knew of 
Albertsons immediate suspension policy. Albertsons argues that because other employees 
had identified plaintiff as eating product, Albertsons had “other evidence” upon which to 
suspend and terminate plaintiff. I agree with Albertsons' argument in that Albertsons may 
indeed have had “other evidence” upon which to ground termination. However, I find 
that a question of fact remains. Albertsons asserts that because other employees identified 
plaintiff in their own statements, Albertsons would have terminated plaintiff anyway. The 
former store director, however, who was head of the meat department at the time of 
plaintiff's interview, was also identified in the statements of plaintiff and Michael Jensen. 
Mr. Lowry testified that he is still employed by Albertsons in a different Bend store, and 
thus was not terminated as a result of the Bend store reorganization even though similar 
“other evidence” existed as to the products he ate. Thus, at the very least, there is a 
question of fact as to whether plaintiff would have been suspended and terminated had 
she refused to draft and sign the statement as directed by Poe. 
 
I find that genuine issues of material fact exist as to plaintiff's fraud claim. Therefore, 
defendants' motion for summary judgment as to plaintiff's fraud claim is denied. 
 

D. False Imprisonment Claim 
 
False imprisonment is the unlawful imposition of restraint on another's freedom of 
movement. Buckel, 133 Or.App. at 405. Restraint may be accomplished by actual or 
apparent physical barriers, compulsive physical force, a threat to apply physical force, or 



assertion of legal authority. Id. The restraint need not be more than a brief time. Id. 
 
Oregon statutory law provides a merchant's exception to a false imprisonment charge. 
ORS § 131.655(1)(a) allows a person to be detained in a reasonable manner and for a 
reasonable time by a merchant or a merchant's employee who has probable cause for 
believing that the person has committed theft of property of a store. The question of 
whether a merchant has reasonable cause for detaining a person is one of law for the 
court to determine if the facts are undisputed. ORS § 133.310. The question whether the 
confinement was reasonable in manner and time is an issue for the jury unless the court 
determines that even accepting the evidence most favorable to plaintiff, the detention was 
reasonable. Campbell, 332 F.Supp.2d at 1373. Thus, under Oregon's statutory merchant's 
exception, the existence of probable cause does not inherently shield the merchant from 
tort liability for false imprisonment. The confinement must have occurred in a reasonable 
manner and for a reasonable time. Id. 
 
*10 Plaintiff was directed by Martini to go to the store director's office where she was 
interviewed for three hours by Poe. The door was closed behind plaintiff upon entering 
the office, and plaintiff felt that she had to stay and was not free to leave. Plaintiff did not 
leave the room to go to the bathroom or to get food or drink, and was not told that she 
could leave until after she had signed the culpatory statement and note. 
 
The court must first inquire into whether confinement occurred. At the beginning of the 
interview, plaintiff was not confined because she voluntarily went to the store director's 
office. Because the door was not locked and Poe was not blocking plaintiff's exit, 
physical confinement did not exist. Plaintiff, however, felt that she could not leave 
without losing her job, and she was not told she could leave-until after she signed the 
culpatory statement and note (i.e. after 3 hours had passed). 
 
Even considering the facts in a light most favorable to plaintiff, Poe's statements or 
actions did not serve to actually restrain plaintiff. Poe did not position himself in a way to 
“block” the door, and though plaintiff alleges that she did not feel free to leave, plaintiff 
acknowledges that this was because she did not want to lose her job, not because she felt 
physically restrained from leaving. The nature of the confinement is such that a plaintiff 
must feel that she cannot leave the room, under some threat of force or coercion. See, 
e.g., Buckel, 133 Or.App. at 406 (allowing jury to decide confinement issue where 
plaintiff testified she “did not feel free to leave, and “security guard “positioned himself 
between [plaintiff] and the door”); and Campbell, 332 F.Supp.2d at 1374 (finding 
confinement where employer placed chair so as to block exit, threatened to use physical 
force against plaintiff, and threatened that plaintiff would be taken to jail if she did not 
sign a confession). 
 
Those are not the circumstances here. Plaintiff's interview was conducted during her 
normal daytime shift, and there was no evidence during the interview that Poe would 
have stopped plaintiff from going back to work or leaving the premises. While Poe may 
have been trying to create an intimidating environment, plaintiff has not provided 
evidence that Poe did so in a way that physically restrained, or in any way confined 



plaintiff. 
 
I further note that even if confinement were found, plaintiff's claim of false imprisonment 
fails due to ORS 131.655, the merchant's exception. While three hours is a long time to 
ask questions of an employee, it was not so long that plaintiff asked to go to the restroom, 
make a phone call, or get food or drink. While plaintiff indicated that Poe repeated and 
reinforced his goal of trying to solve Albertsons' loss prevention problem in a way that 
made plaintiff fear the repercussions of not cooperating (i.e. losing her job), such 
“confinement” was not unreasonable in time or manner given the nature of the inquiry 
(i.e. changing a store's customary conduct). 
 
*11 Therefore, plaintiff's claim of false imprisonment is dismissed. Defendants' motion 
for summary judgment on this claim is granted. 
 

CONCLUSION 
 
Albertsons' motion for summary judgment (doc. 24) is granted in part and denied in part 
as follows: defendants' summary judgment motion is granted as to plaintiff's claims for 
IIED and false imprisonment, those claims are dismissed. Defendants' motion is denied 
as to plaintiff's claim for fraud. 
 
IT IS SO ORDERED. 
 
D.Or.,2007. 
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Background: Defendant was convicted in the Superior Court Department, Suffolk 
County, Sandra L. Hamlin, J., of murder in the first degree on a theory of felony-murder 
with armed robbery as the predicate felony, armed robbery, and unlawful possession of a 
firearm. Defendant appealed. 
 



Holdings: The Supreme Judicial Court, Cowin, J., held that: 
(1) trial court did not abuse its discretion in refusing to admit testimony of defense expert 
witness regarding psychology of police interrogations and confessions, and 
(2) trial court acted within its discretion in dismissing deliberating juror who refused to 
return to court. 
 
Affirmed in part, vacated in part, and remanded 

 

In 1997, the defendant was convicted of murder in the first degree on a theory of felony-
murder with armed robbery as the predicate felony. He was also convicted on four 
indictments charging armed robbery and one charging unlawful possession of a 
firearm.FN1 The defendant appeals from his convictions and from the trial judge's denial 
of his motion for a new trial. His appeal consists of the following arguments: (1) the 
judge abused her discretion by excluding the testimony of a defense expert witness 
regarding the psychology of interrogations and confessions; (2) the judge erred in 
responding to a jury question concerning coerced confessions; (3) the judge improperly 
dismissed a deliberating juror who refused to return to court; (4) the conviction of armed 
robbery of the murder victim, Barrington Nevins, should be vacated if the conviction of 
murder in the first degree on the theory of felony-murder is affirmed; and (5) if the 
judgments are not reversed, that we exercise our extraordinary power under G.L. c. 278, 
§ 33E, to reduce the verdict to murder in the second degree.FN2 We affirm the 
convictions, and except for the conviction of armed robbery *3 of Barrington Nevins, 
which we vacate, we decline to exercise our power under G.L. c. 278, § 33E. We also 
affirm the order denying the motion for a new trial. 
 
Facts. As general background, we outline the facts that the jury could have found, and 
leave recitation of other facts for discussion in conjunction with the issues raised. On 
November 24, 1995, three men, one of whom was later identified as the defendant, 
approached the victim, Barrington Nevins, and five of his friends who were standing on a 
sidewalk in the Dorchester section of Boston. The defendant was carrying a rifle and 
another of the assailants had a handgun. The armed men demanded that Nevins and his 
friends turn over their leather jackets. One of the assailants held the handgun to the head 
of one victim. Despite the fact that the victims surrendered their jackets and pocket 
money, the defendant shot Nevins in the chest, killing him, and then pointed the rifle at 
another victim. As the robbers fired their weapons, the five surviving victims fled, but 
returned to the scene a short time later. 
 
Three of the victims recognized the robbers. Two of them identified the defendant from a 
photographic array at the police station on the night of the incident. At trial, three of the 
victims identified the defendant as the killer. They all knew him by his nickname, “Ant.” 
The three also identified the other two assailants by nickname.FN3 The defendant, who 
was seventeen years of age at the time, fled after the murder and was arrested less than 
one month later in Petersburg, Virginia. While in custody, he was interviewed by 
Detective Sergeant Patrick Kelleher of the Petersburg, Virginia, police department, and 
confessed to his role in the robbery and murder. His confession was tape recorded. The 



interview lasted approximately forty-five minutes, including a recorded seven-minute 
portion.FN4 
 
The defendant testified that he was selling cocaine on the street the night of the murder, 
several blocks from the area where the shooting occurred. Hearing gunshots, he left the 
*4 corner where he was selling drugs. When he learned that he was wanted for murder, 
he was frightened and went to Virginia to see his grandmother. He then turned himself in 
to the Virginia police.FN5 
 
**2 Concerning his interview with Detective Kelleher, the defendant stated the following 
at trial. The detective interviewed him at a juvenile detention facility,FN6 informed him 
that two eyewitnesses, as well as one of the other assailants, had identified him as the 
shooter. The defendant said that the detective told him that the only way to avoid a life 
sentence was to confess to the shooting. He claimed that the detective related information 
about two recent cases, one in which a man who had killed someone did not speak to the 
police and received a life sentence; in the second, the “man admitted to shooting a person 
by accident and everything worked out for him and his friends.” The defendant said that 
he ultimately confessed believing, “I wouldn't spend the rest of my life in jail. Things 
would work out for me like the person in the ... story.” He said that the detective provided 
him with the details of the crime, that the recorded confession was false, and that he did 
not shoot the victim. On cross-examination, the defendant admitted that he knew four of 
the robbery victims, including Nevins, the man who was killed. He also said that when he 
spoke with Detective Kelleher he knew that he was wanted for murder and that he had 
been advised of his Miranda rights before he gave the recorded confession. 
 
Expert testimony. A hearing was held before the judge to consider the admissibility of the 
testimony of Professor Saul Kassin. The professor was offered by the defendant as an 
expert witness on the subject of the psychology of police interrogations and confessions. 
The judge refused to admit his testimony *5 because it did not meet the “general 
acceptance” or “reliability” criteria required by Commonwealth v. Lanigan, 419 Mass. 
15, 25, 641 N.E.2d 1342 (1994), and also because it concerned issues within the 
knowledge and experience of laypersons. The defendant claims that this was error that 
undermined his ability to “present an effective defense on the critical issue of the 
reliability of his confession, [thereby] violating his constitutional rights to due process.” 
 
A judge has broad discretion regarding the admission of expert testimony, and we review 
that decision only for abuse of discretion. See Commonwealth v. Ruiz, 442 Mass. 826, 
833-834, 817 N.E.2d 771 (2004). In Commonwealth v. Lanigan, supra, we set forth the 
requirements for the admission of expert scientific evidence. A party seeking to introduce 
scientific evidence may lay an adequate foundation either by establishing general 
acceptance in the scientific community or by showing that the evidence is reliable or 
valid through an alternate means. Canavan's Case, 432 Mass. 304, 310, 733 N.E.2d 1042 
(2000). 
 
We summarize the findings of the judge that were warranted on the evidence presented, 
supplemented by uncontested testimony from the motion hearing. Professor Kassin is a 



professor of psychology at Williams College who has authored books and articles 
concerning police interrogation and confessions, an area, according to him, of recognized 
scholarly study. He has conducted controlled experiments testing his theories FN7 and had 
previously testified in other jurisdictions as an expert on interrogation and confessions. 
His fellow “experts” were unanimous that false confessions occur, and in his opinion, 
certain traditional methods of police interrogation increase the likelihood of a false 
confession. For example, according to Professor Kassin, threats, promises, and moral 
issues may have an impact on a suspect's thought process, including his consideration of 
the costs and benefits of cooperation. Although he admittedly *6 had not tested the 
defendant in the present case and could not assess his vulnerability to pressure, the 
professor opined that the techniques used by Detective Kelleher were psychologically 
“powerful” and had the potential of eliciting false confessions from innocent suspects. He 
also stated that his research indicates that jurors are not well equipped to assess the 
interaction between interrogation methods and confessions. 
 
**3 Nevertheless, on cross-examination the professor conceded that there was no 
empirical data on the number of false confessions, and that there is no scientific basis for 
distinguishing true from false confessions. Indeed, he admitted that one of his articles 
stated, “Further research in the field is sorely needed.... [T]he current empirical 
foundation may be too meager to support recommendations for reform or qualify as a 
subject of scientific knowledge.” The professor also said that, in fact, in mock jury 
experiments, jurors were able to distinguish accurately voluntary from involuntary 
confessions. He agreed that he could not say that lay people could not accurately assess 
the techniques that would cause false confessions. 
 
The judge concluded that Kassin's testimony did not meet the requirements set forth in 
the Lanigan case. We agree. As the judge stated, Kassin conceded that his opinions are 
not generally accepted, require further testing, and are not yet a subject of “scientific 
knowledge.” One of his own publications admitted as much. Accordingly, his proposed 
testimony that certain interrogation techniques have previously produced false 
confessions does not meet either the general acceptance or reliability criteria established 
by the Lanigan case. The judge did not abuse her discretion in refusing to admit Professor 
Kassin's testimony.FN8 
 
That said, the subject of psychological manipulation of a defendant and its relation to 
false confessions presents a serious issue. Competent scientific evidence that satisfies the 
Lanigan *7 standard may well be useful to a fact finder in this area, but the evidence here 
fell far short of the standards governing the admissibility of scientific testimony. The 
testimony failed the Lanigan criteria in every respect and was properly excluded. 
 
Jury question. The judge charged the jury in accordance with our humane practice, see 
Commonwealth v. Tavares, 385 Mass. 140, 149-150, 430 N.E.2d 1198, cert. denied, 457 
U.S. 1137, 102 S.Ct. 2967, 73 L.Ed.2d 1356 (1982), that inter alia, the burden is on the 
Commonwealth to prove that the defendant's will was not overcome and that he was not 
coerced, tricked, or cajoled into making a statement. See Commonwealth v. Jackson, 447 
Mass. 603, 610, 855 N.E.2d 1097 (2006). During deliberations, the jury sent a note to the 



judge with several questions, including: “As we understood the instruction on the 
confession, if the confession was coerced it must be disregarded. Is this correct? What is 
coercion? Can something be coerced and true?” 
 
**4 Defense counsel requested that the jury be instructed that they could consider other 
factors, such as whether the defendant was influenced by threats or promises of leniency, 
and the defendant's age, educational background and emotional stability.FN9 The judge 
refused to give the defendant's instruction and instead repeated the humane practice 
instruction, which spanned several pages, and added the following dictionary definition 
of coercion “to bring about by force or threats to nullify individual will.” FN10 The 
defendant objected to the instruction. 
 
The defendant claims that the judge erred by not listing the specific factors the jury 
should consider when deciding whether his statement was voluntary. “The proper 
response to a *8 jury question must remain within the discretion of the trial judge, who 
has observed the evidence and the jury firsthand and can tailor supplemental instructions 
accordingly.” Commonwealth v. Watkins, 425 Mass. 830, 840, 683 N.E.2d 653 (1997), 
quoting Commonwealth v. Waite, 422 Mass. 792, 807 n. 11, 665 N.E.2d 982 (1996). 
There was no abuse of discretion. 
 
A judge need not use any particular words in instructing the jury as long as the legal 
concepts are properly described. Commonwealth v. Torres, 420 Mass. 479, 484, 651 
N.E.2d 360 (1995). The instruction given was correct and responded to the question. The 
question suggested juror confusion regarding the effect of a coerced confession. To that 
inquiry, the judge responded, “The Commonwealth must prove that the defendant was 
not coerced, tricked, or cajoled into making the statement.” In addition, she said, “It must 
be a voluntary statement, a product of the defendant's free will and rational intellect, not 
coerced, tricked, or cajoled, before you may consider it.” The issue the jury were 
concerned about was coercion and the judge responded sufficiently. The over-all effect of 
her statements communicated to the jury the instruction that was required-specifically, 
that they could not consider a coerced confession. The only question remaining is 
whether her definition of coercion was too narrow. She provided a dictionary definition 
of coercion: “to bring about by force or threats to nullify individual will.” We conclude 
that this definition was sufficient.FN11 
 
Discharge of deliberating juror. The defendant contends that the judge erred by 
dismissing a deliberating juror without bringing her to court for a hearing or considering 
other options. The jury began deliberations on the afternoon of October 7, 1997, and 
deliberated that day and the following day. On the third day of deliberations, one juror 
did not appear at the appointed time *9 of 9 A.M. A court officer telephoned that juror, 
who responded that she had no one to care for her children because “their girl is sick.” 
The juror indicated that she was trying to find another care giver and would call back in 
five minutes. The judge advised the parties sometime thereafter that the “[care giver] who 
was previously ill is feeling a little better now and is able to take over for her,” but that 
the juror had added gratuitously, “I want you to know I'm not happy about having to 
come in.” When the juror did not appear, the court officer called her again shortly before 



11 A.M. and was told that “[the care giver] is too sick to come and she [the juror] is not 
coming [to court].” 
 
**5 When the judge indicated that she was contemplating replacing the juror and 
instructing the jury to begin deliberations anew, the defendant objected and requested the 
judge to consider other options, such as ordering the juror to appear and inquiring of her 
why she was ignoring “her oath.” The judge noted that the juror had been consistently 
late during the two-week trial, was refusing to return to court (with a “transparent 
excuse”), and was causing unreasonable delay (it was now 11:20 A.M.). The judge then 
discharged the woman, replaced her with an alternate juror, and instructed the jury to 
begin deliberating anew. The jury asked one question later that day, and the question was 
answered the following morning. The jury returned their verdicts at 11 A.M. on the 
morning after the juror was replaced. 
 
The replacement of a juror who does not appear for deliberations is governed by G.L. c. 
234A, § 39, which provides in relevant part: 
 
“The court shall have the discretionary authority to dismiss a juror at any time in the best 
interests of justice. The court shall have authority to excuse and discharge an impanelled 
juror prior to jury deliberations after a hearing upon a finding of extreme hardship. The 
court shall have authority to excuse and discharge a juror participating in jury 
deliberations after a hearing only upon a finding of an emergency or other compelling 
reason. The court shall have authority to dismiss an impanelled juror who has not 
appeared for juror service upon a finding that there is a strong likelihood that an 
unreasonable delay in the trial *10 would occur if the court were to await the appearance 
of the juror.” 
 
Section 74 of the same chapter provides that no irregularity in discharging a juror shall be 
sufficient cause to set aside a verdict unless the objecting party has been prejudiced 
thereby. 
 
The last sentence of the quoted portion of § 39 grants a judge discretion in the case of an 
absent juror. The penultimate sentence by its terms requires a hearing, but that sentence 
assumes the availability of the juror for the hearing. The last sentence applies to those 
cases, such as the present, in which a juror fails to appear. In that situation, the statute 
vests in the judge discretion to dismiss a juror on a finding that there is “a strong 
likelihood [of] unreasonable delay” from waiting for the juror. In such case, the judge 
“need only gather such information from available sources as is necessary ... to 
determine, in [the judge's] discretion, whether there exists a ‘strong likelihood’ of an 
unreasonable delay in the trial caused by the absent juror.” Commonwealth v. Taylor, 33 
Mass.App.Ct. 655, 657, 604 N.E.2d 40 (1992). The judge is thus required to conduct an 
inquiry that satisfies her and enables her to arrive at a reasoned decision. 
 
The judge here conducted an adequate inquiry. The defendant had the opportunity to state 
his position and did so. His suggestion of exploring other options was impractical. The 
recalcitrant juror had indicated that she would not leave her home. Arresting the juror and 



bringing her to court (an alternative considered and rejected by the judge) would have 
entailed bringing the juror's child or children with her. Providing alternative care for them 
would have consumed much time. Ultimately, the entire effort would be for naught. A 
juror concerned about her child's (or children's) welfare would be distracted and unable to 
concentrate on the evidence or deliberate fairly on the case, and the juror would 
eventually have had to be released after much additional delay. The defendant's other 
suggestion of inquiring of the other jurors whether the recalcitrant juror had refused to 
deliberate would have intruded into the deliberations of the jury. See Commonwealth v. 
Kincaid, 444 Mass. 381, 391, 828 N.E.2d 45 (2005), and cases cited (“A judge may not 
inquire into the deliberative process of the jury”). 
 
**6 The judge clearly acted within her discretion in determining, *11 at 11:20 A.M., that 
the juror had created an unreasonable delay. The judge stated several times that she was 
concerned that the jury had been waiting since 9 A.M. The juror had never made any 
effort to contact the court; all communication with her was initiated by the court officer; 
after making excuses the juror had said she would not come in; it was to no one's 
advantage to force her to come in; and she had been “consistently late” throughout the 
trial. FN12 
 
Furthermore, there was no showing of prejudice to the defendant sufficient to set aside 
the verdict. See G.L. c. 234A, § 74. The alternate was a juror whom the defendant had 
agreed could be seated, and the alternate had heard all the evidence. Finally, the judge 
carefully instructed the newly constituted jury to begin their deliberations anew.FN13 
 
Armed robbery conviction. Because we affirm the conviction of murder in the first degree 
on a felony-murder theory with armed robbery as the predicate felony, the underlying 
conviction of armed robbery of Barrington Nevins is to be vacated. Commonwealth v. 
Gunter, 427 Mass. 259, 276, 692 N.E.2d 515 (1998). The Commonwealth concedes as 
much. 
 
Relief pursuant to G.L. c. 278, § 33E. After a careful review of the record, we find no 
reason to exercise our extraordinary power under G.L. c. 278, § 33E. Accordingly, the 
case is remanded to the Superior Court. The judgment and sentence on the conviction of 
armed robbery of Barrington Nevins is to be vacated. The remaining judgments of 
convictions are affirmed. The order denying the motion for a new trial is affirmed. 
 
So ordered. 

FN1. Although the defendant was also charged in four indictments with armed assault 
with intent to murder, the judge entered a required finding of not guilty on three of those 
charges and the jury acquitted the defendant of the fourth. 

FN2. The defendant's motion for a new trial did not raise any additional claims. 

FN3. The fourth victim testified regarding the incident at trial but did not recognize any 
of the assailants. The fifth victim died before the trial as the result of an unrelated 
shooting. 



FN4. A motion to suppress the confession was heard and denied. No issue is raised 
concerning the motion. 

FN5. The defendant's aunt also testified as a defense witness and confirmed that the 
defendant had traveled to Virginia to see his grandmother. 

FN6. Apparently, an administrator at the juvenile detention facility informed Detective 
Kelleher that the consent of a parent or guardian of the defendant was necessary before 
the detective could interview the defendant. The detective obtained such permission from 
the aunt. From the view of Massachusetts law, this was an excessive precaution. We do 
not require such consent for an interview of a juvenile who is seventeen years of age. See 
Commonwealth v. Considine, 448 Mass. 295, 297 n. 7, 860 N.E.2d 673 (2007); 
Commonwealth v. Mavredakis, 430 Mass. 848, 855 n. 12, 725 N.E.2d 169 (2000). 

FN7. The only significant experiment described by Professor Kassin apparently involved 
confronting student typists with a witness who claimed to have seen the students touch a 
key they had been instructed not to touch. The students consistently denied hitting the 
key until they were confronted by the witness. After that, sixty-nine per cent of them 
admitted touching the key. There was no testimony that the typists knew that, in fact, they 
had not touched the key during the experiment. Professor Kassin also acknowledged that 
this was not the same as people “confessing to a crime with severe, long-term 
consequences.” 

FN8. The judge also decided that the proffered expert testimony would not aid the jury in 
determining the credibility of the defendant's confession. Although she is correct that the 
credibility of witnesses is for the jury to determine and is not a proper subject for expert 
opinion, see Commonwealth v. Ianello, 401 Mass. 197, 202, 515 N.E.2d 1181 (1987), the 
expert here was not opining on the truth of the defendant's confession, but on whether the 
police tactic was likely to induce a false confession. 

FN9. The defendant requested the following additional instruction: “You may consider 
whether the defendant, in making the statement, was influenced by any threat or promise 
of leniency or by trickery or by deceit or by improper inducement by law enforcement 
officers. You may also consider the conduct of the defendant, the defendant's age and 
educational background, his intelligence and emotional stability and the details of the 
interrogation.” 

FN10. The judge's additional instruction charged: “The Commonwealth must prove that 
the defendant was not coerced, tricked, or cajoled into making the statement. You have 
asked me what is coercion. I asked one of the law clerks to look it up in the dictionary, in 
Webster's Dictionary. Basically, what it means is to bring about by force or threats to 
nullify individual will. So, in other words, you must find that the Commonwealth has 
proven that the defendant's statement was voluntary, not involuntary. It must be a 
voluntary statement, a product of the defendant's free will and rational intellect, not 
coerced, tricked, or cajoled, before you may consider it.” 



FN11. Responding to a jury inquiry by repeating the instruction that relates to the 
question is a tempting practice. But the jury submit the question with knowledge of the 
original instruction. Submission of the question indicates that after considering the 
evidence in light of the instruction, the jury need more assistance. Additional guidance is 
provided by a direct answer to the question presented. For example, in the situation here, 
an answer might be in the following terms: “Yes, a coerced confession must be 
disregarded whether true or not. Coercion is the use of force or intimidation to obtain 
compliance. Yes, a statement may be both coerced and true.” 

FN12. Other possibilities were available to the judge that would not have entailed a great 
deal more time. The judge could have had a telephone conference call with the juror in 
the presence of the defendant, counsel, and the prosecutor. Although proceeding in such 
manner would have been preferable, the judge did not abuse her discretion in not doing 
so. 

FN13. The defendant raises a due process argument regarding discharge of the juror. 
However, the due process clause is flexible, and no specific type of hearing is mandated 
in all situations. See Roe v. Attorney Gen., 434 Mass. 418, 427, 750 N.E.2d 897 (2001). 
The hearing was sufficient to satisfy due process. 

Mass.,2007. 
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Background: Defendant indicted for conspiracy to commit armed bank robbery, aiding 
and abetting armed bank robbery, and aiding and abetting the use of a firearm during a 
crime moved to suppress statements made to FBI agents. 
 
Holdings: The District Court, Gorton, J., held that: 
(1) interview became “custodial,” and thus, Miranda warnings were required, when 
defendant stated that she was “going to come clean”; 
(2) interrogation was not rendered coercive by one agent's statement that if defendant was 
involved in the bank robbery, she could separated from her children; and 
(3) inculpatory statements made during and after a polygraph test were voluntary. 
 



Motion granted in part, and denied in part. 
 

MEMORANDUM & ORDER 
 
 
GORTON, J. 
*1 The defendant challenges the admissibility of certain statements that the government 
intends to offer at trial on the grounds that they were obtained involuntarily and in 
violation of the Miranda Rule. The government opposes that motion. 
 

I. Background 
 

A. Factual Background 
 
On March 29, 2006, Rolando Gonazlez, Ana Cosme and Oscar Pena were indicted for 
armed robbery of a bank in Lawrence, Massachusetts. On June 21, 2006, the government 
filed a superseding indictment adding allegations against a fourth defendant, Hector 
Javier Sevilla. 
 
The indictment alleges that Cosme had been employed for several years as a teller at a 
branch of TD Banknorth on South Broadway in Lawrence. At some point she became 
romantically involved with Gonzalez. Beginning in approximately November, 2005, 
Cosme responded to questions by Gonzalez about the bank's operating procedures. On 
January 31, 2006, two masked men, allegedly Gonzalez and Sevilla, robbed the bank at 
gunpoint just after an armored-car delivery. They stole approximately $450,000. 
 
Defendant Cosme is charged with the following offenses: Conspiracy to commit armed 
bank robbery in violation of 18 U.S.C. § 371 (Count One); armed bank robbery in 
violation of 18 U.S.C. §§ 2113(a) and (d), and aiding and abetting thereof in violation of 
18 U.S.C. § 2 (Count 2); and use of a firearm during a crime in violation of 18 U.S.C. § 
924(c)(1)(A) and aiding and abetting thereof (Count Three). 
 

B. Procedural History 
 
On October 10, 2006, defendant Ana Cosme filed a motion to suppress statements made 
to law enforcement agents during three interviews that took place on February 1, 2 and 
15, 2006 on the grounds that such statements were obtained involuntarily and in violation 
of the Miranda Rule. 
 
In opposition, the government contends that the defendant was cooperative and that her 
statements were not coerced. The first of the three subject interviews took place on 
February 1, 2006, in the branch office of the bank where the robbery occurred and where 
Cosme was working. The government contends that the interview was voluntary and non-



custodial and that, therefore, the defendant's rights were not violated. Following that 
interview, Cosme was escorted to an FBI office in Methuen where agents spoke with her 
about ways in which she could help the investigation, such as wearing a voice recorder 
while attempting to place a telephone call to Gonzalez, her ex-boyfriend. Although the 
government does not so disclose in its opposition, testimony revealed that she was also 
interviewed again by two law enforcement officers, one of whom spoke with her in 
Spanish. 
 
On February 2, 2006, Cosme was picked up at her home early in the morning and taken 
to Boston by an FBI agent for a polygraph examination. The government contends that 
the defendant signed a valid Miranda waiver and a polygraph consent form prior to that 
examination. The government further contends that Cosme was proficient in English and 
was cooperative with the investigating agents at all times. 
 
*2 Evidentiary hearings on the defendant's motion were held on February 28 and March 
5, 2007. The government presented its evidence on the first day, and the defendant 
testified on the second day, after which the Court heard closing arguments. 
 

C. The Evidence 
 
The government presented four witnesses, all of whom are Special Agents with the FBI: 
1) Robert Rice, 2) Michael Willis, 3) Kristen Koch and 4) Kathryn Thibault. All of the 
agents testified that they had no trouble conversing with the defendant in English and that 
she never requested the aid of an interpreter, although one would have been available. 
 

1. Special Agent Rice 
 
Special Agent Rice testified that he interviewed the defendant in the bank manager's 
office of the TB Banknorth branch on South Broadway in Lawrence, Massachusetts on 
February 1, 2006 which had been robbed the previous day. Agents asked to interview the 
defendant both because she was a floating teller who periodically worked at the subject 
branch and because another teller had mentioned that Cosme had a boyfriend named 
“Rolando” who had been in the bank previously and that Cosme had expressed unusual 
interest in the details of the robbery. While the defendant was not a “suspect” at the 
outset of the interview, Rice testified that the agents wanted to “vet out” the boyfriend 
and determine if she had any information relating to the crime. 
 
During the course of the interview, which was conducted by Rice, Special Agent Willis 
and a Lawrence police detective, the defendant made some suspicious and inconsistent 
statements. At one point, Rice and Willis stepped out of the room to discuss their 
interrogation. Willis, apparently, felt that the defendant was not being truthful and that 
either she or her boyfriend may have been involved in the crime. When they went back in 
the room, Willis told the defendant that if she was involved in the robbery she could be 
facing 15-20 years in prison and that she could help herself by cooperating with the 
authorities. He also told her that she should do the right thing for her children because she 



could be separated from them if she went to prison. 
 
At that point, the defendant stated “I'm going to come clean”. Rice was, according to his 
testimony, “floored” by her statement because until that point, he had not suspected she 
was actually involved in the robbery. The agents proceeded to question Cosme about her 
role with Rolando and repeated the same questions several times, each time getting more 
information from the defendant. Cosme told the agents that she had given Rolando 
information about that bank's cash-handling procedures in response to “trick” questions 
and that he had contacted her shortly before the robbery took place. At the conclusion of 
the interview, the agents asked Cosme if she would be willing to cooperate with law 
enforcement and she responded affirmatively. 
 
The bank interview lasted approximately two hours. At no time were Miranda warnings 
given. Although the defendant was not a suspect at the outset of the interview, Agent 
Rice testified that after she began making inculpatory statements, she was no longer free 
to leave because if she had attempted to do so, the agents would have initiated arrest 
proceedings. Although the agents were polite to the defendant, three law enforcement 
officers were present at all times during the interview with their weapons, badges and 
handcuffs visible. 
 

2. Special Agent Willis 
 
*3 Special Agent Willis was also present during the interview with the defendant at the 
bank branch on February 1, 2006 and he substantially corroborated the testimony of 
Agent Rice. 
 
After the initial interview, Agent Willis transported the defendant for more questioning to 
a High Intensity Drug Trafficking Area (“HIDTA”) law enforcement office used by 
multiple law enforcement agencies for coordination of the investigation of drug-related 
offenses. At HIDTA, the defendant was offered food and drink but she declined. She was 
interviewed by two other law enforcement officers but Willis was not involved in that 
interview. 
 
Willis and other agents then spoke with the defendant about ways in which she could 
cooperate with the government. She agreed to attempt to contact her ex-boyfriend, 
Gonzalez, who was believed to have been one of the two principal robbers. She also 
agreed to have a recording device placed on her phone. Cosme tried to call Gonzalez that 
evening but could not reach him. Around 10 p.m., Willis drove Cosme back to the bank 
(about a 25-minute drive) so she could retrieve her car and drive herself home. Cosme 
expressed fear for her safety because Gonzalez had been abusive to her before. Willis 
told her that the FBI would not tell Gonzalez that she was cooperating and gave her his 
cell phone number in case she ever felt in any danger. 
 
The next morning, on February 2, 2006, Willis drove to the defendant's house. She signed 
a consent to search her residence and automobile and both were searched at some point 
that day. Willis then drove Cosme into Boston for a previously arranged and agreed-upon 



polygraph examination at FBI headquarters. Willis was also present during the arrest of 
the defendant on February 15, 2006, at which time she was advised of the Miranda rights 
but she did not make any statements. 
 

3. Special Agent Koch 
 
Special Agent Kristen Koch was one of two law enforcement officers, the other being 
Detective Richard Brooks of the Lawrence Police Department, who interviewed Cosme 
at HIDTA on the evening of February 1, 2006. Neither officer administered Miranda 
warnings because, according to Koch, they were under the impression that the defendant 
was at HIDTA voluntarily for the purpose of offering cooperation. They had already been 
briefed by Willis on Cosme's earlier confession and asked her additional questions about 
her involvement with Rolando and the details she had given him about the bank. The 
information they received substantially corroborated her earlier statement at the bank. 
 

4. Special Agent Thibault 
 
Special Agent Thibault performed a polygraph examination of the defendant on February 
2, 2006 at the FBI headquarters in Boston. Before the exam and the subsequent interview, 
Thibault advised the defendant of her Miranda rights and Cosme signed an “Advice of 
Rights” form stating that she was willing to talk to the officer without a lawyer. She also 
signed a form consenting to the polygraph examination. According to Thibault, the 
reading of Miranda warnings and obtaining a signed waiver are standard operating 
procedure prior to administration of a polygraph exam. 
 
*4 The defendant failed the polygraph test and was so informed during the subsequent 
interview. At some point during that interview, Thibault asked Cosme how much money 
she had expected to receive for her participation in the planning of the robbery, although 
until that point the defendant had not indicated she would receive any money. The 
defendant allegedly said that she “hoped to” receive as much as $30,000-50,000 but that a 
specific amount had never been agreed upon. 
 

5. The Defendant 
 
The defendant testified on her behalf on Monday, March 5, 2007. Much of her testimony 
corroborated that of the FBI agents. At no time on February 1, 2006, were Miranda 
warnings read to the defendant, although she testified that the agents were very polite and 
never raised their voices or touched her in an intimidating way. Cosme testified that 
during the second interview at HIDTA, Detective Brooks conversed with her in Spanish. 
When Special Agent Willis told her that she might be separated from her children if she 
were found to be involved in the bank robbery, Cosme became upset and decided to 
“come clean” because her children are very important to her. After that point in the 
conversation she did not feel free to leave or to terminate her discussions with the agents 
during the next two days. 



 
Cosme's testimony regarding the polygraph exam on February 2, 2006, differs from that 
of the agents, however, in several respects. First, she said that, prior to arriving in Boston, 
she did not know what a polygraph test was and no explanation was given to her until 
Special Agent Thibault asked her to sign a waiver at the Boston FBI headquarters. 
Second, Cosme contends that after the conclusion of the polygraph exam, which she was 
told she had failed, at least one agent raised his voice to her (for which he later 
apologized) and accused her of lying. According to Cosme, one of the agents put words 
in her mouth to the effect that she expected to receive money from Gonzalez in exchange 
for her assistance in planning the robbery. She vehemently denied that assertion. 
 
Cosme testified that she is 35 years old and the mother of two. She attended Lowell High 
School and earned a GED, which she took in Spanish. She had worked at TD Banknorth 
for six years prior to the robbery and had consistently received positive evaluations and 
promotions. In her capacity as a teller she regularly conversed with customers regarding 
bank transactions in both English and Spanish. 
 

II. Legal Analysis 
 

A. Legal Standard 
 

A. Applicable Standard 
 
The defendant challenges the admissibility of her statements on the grounds that: 1) they 
were obtained involuntarily in violation of due process and 2) she not did receive 
Miranda warnings or validly waive her rights thereunder. 
 

1. Voluntariness 
 
Due process requires that a conviction may not be founded, in whole or in part, upon an 
involuntary confession. Jackson v. Denno, 378 U.S. 368, 380, 84 S.Ct. 1774, 12 L.Ed.2d 
908 (1964). The government bears the burden of proving voluntariness by a 
preponderance of the evidence. Lego v. Tworney, 404 U.S. 477, 489, 92 S.Ct. 619, 30 
L.Ed.2d 618 (1972). The United States Supreme Court, using a totality of the 
circumstances analysis, has considered a variety of factors in assessing the voluntariness 
of confessions, including the crucial element of police coercion, the length of the 
investigation, its location, its continuity, and the defendant's maturity, education, physical 
condition and mental health. Withrow v. Williams, 507 U.S. 680, 693-94, 113 S.Ct. 1745, 
123 L.Ed.2d 407 (1993). If a statement is found to have been coerced, the “fruit of the 
poisonous tree” doctrine applies and all evidence subsequently derived from that 
statement must also be suppressed. Oregon v. Elstad, 470 U.S. 298, 303-04, 105 S.Ct. 
1285, 84 L.Ed.2d 222 (1985). 
 



2. Miranda 
 
Even if a statement is made voluntarily, the prosecution may not use any statement 
against a defendant stemming from a “custodial interrogation” unless it demonstrates the 
use of procedural safeguards effective to secure the Fifth Amendment privilege against 
self-incrimination. Miranda v. Arizona, 384 U.S. 436, 444, 86 S.Ct. 1602, 16 L.Ed.2d 
694 (1966). The question of custody is determined by an objective test as to whether “a 
reasonable person would feel he was not free to leave and break off police questioning”. 
Thompson v. Keohane, 516 U.S. 99, 116 S.Ct. 457, 133 L.Ed.2d 383 (1995). A Miranda 
waiver is valid only when it is made “voluntarily, knowingly, and intelligently”. Moran v. 
Burbine, 475 U.S. 412, 421, 106 S.Ct. 1135, 89 L.Ed.2d 410 (1986). Unlike statements 
that are unconstitutionally coerced by the police, however, the “fruit of the poisonous 
tree” doctrine does not apply to statements obtained in violation of Miranda as long as 
they were made voluntarily. Elstad, 470 U.S. at 303-04; but see United States v. Byram, 
145 F.3d 405, 410 (1st Cir.1998) (holding that Elstad does not wholly bar the door to 
excluding evidence derived from a Miranda violation at least where the Miranda 
violation is not “merely technical, where there is a substantial nexus between the 
violation and the second statement, and where the second statement is not itself preceded 
by an adequate Miranda warning”). 
 

B. Analysis 
 
Based on the testimony summarized above, it is apparent that no Miranda warnings were 
given at any time on February 1, 2006. The government contends that none were 
necessary because the interviews with the defendant were not “custodial”. The question 
is, however, whether a reasonable person in the defendant's situation would have felt free 
to leave the interviews. 
 

1. Bank Interview on February 1, 2006 
 
The interview at the bank began when the defendant was told by her Manager that the 
FBI wanted to question her. She was escorted into a room with three law enforcement 
officers, each of whom was armed, where the blinds were drawn and the door was shut 
behind her. While the bank interview may not have begun as a custodial interrogation, it 
certainly became one as soon as the defendant uttered the words “I'm going to come 
clean” and the officers continued to question her. At that point, the agents had reason to 
believe that the defendant was involved in the crime. She testified that she did not feel 
free to leave and she was correct because, according to Special Agent Rice, once she 
began to make inculpatory statements, she would have been subject to arrest had she tried 
to leave. All statements made during the bank interview after the defendant said “I'm 
going to come clean” will, therefore, be suppressed. 
 
Defense counsel contends that the bank interview was also coercive, relying primarily on 
the statement made by Special Agent Willis that Cosme might be separated from her 
children if she did not cooperate. Defense counsel urges the Court to consider several 



cases in which other courts have held that threats involving loss of custody of a suspect's 
children constitutes coercive behavior on the part of the police. In Lynumn v. Illinois, 372 
U.S. 528, 534, 83 S.Ct. 917, 9 L.Ed.2d 922 (1963), for example, the United States 
Supreme Court held that a confession was coerced after the police informed the suspect 
that financial aid for her infant children would be cut off and her children would be taken 
away from her if she did not cooperate. Citing Lynumn, the Ninth Circuit Court of 
Appeals has also found that a veiled threat by police that a suspect would not see her 
child “for a while” if she went to prison constituted coercive conduct. United States v. 
Tingle, 658 F.2d 1332, 1335-36 (9th Cir.1981). That comment was made after an hour of 
interrogation and after the defendant was accused of lying while she repeatedly 
maintained her innocense. Id. at 1333. 
 
*6 In the instant case, the agents did not threaten to take the defendant's children from her 
but properly warned her that, if she was involved in the robbery, she faced a prison 
sentence that could result in her being separated from her children. After the first mention 
of prison, the defendant apparently said “I'm going to come clean”. Considering the 
totality of the circumstances in this case, the Court finds that law enforcement officers 
did not engage in conduct that was sufficiently coercive to overbear the will of the 
defendant during the bank interview. Cosme's statements were not, therefore, 
involuntary. 
 

2. HIDTA Interview on February 2, 2006 
 
There is no question that the subsequent interview at the HIDTA office in Methuen was a 
custodial interrogation. Although the defendant was not formally under arrest and was 
ostensibly cooperating with the authorities, she was transported to a law enforcement 
facility in another town where she was subjected to vigorous questioning not only about 
Mr. Gonzalez but also about her own alleged involvement in the conspiracy. While the 
evidence does not suggest that the statements made by the defendant at HIDTA were 
involuntary, they were obtained without the benefit of Miranda warnings and will, 
therefore, be suppressed. 
 

3. Polygraph Examination 
 
Special Agent Thibault testified that Miranda warnings were given to the defendant 
immediately upon arrival at the FBI office in Boston for her polygraph test and the 
government introduced a signed waiver of rights, the validity of which is not contested. 
Because the Court finds that the defendant's statements made on the preceding day were 
voluntary and that she made a subsequent, valid waiver of her Miranda rights, the “fruit 
of the poisonous tree” doctrine does not apply and the statements made on February 2, 
2006, are, therefore, admissible. See Byram, 145 F.3d at 410. Defense counsel concedes 
that, because Miranda warnings were properly administered on February 2, statements 
made on that day are subject to suppression only if the Court determines that they 
resulted from previous involuntary statements, which is not the case here. In any event, 
although the defendant herself testified that law enforcement agents yelled at her and 



accused her of lying during the post-polygraph interview, the Court finds that, based 
upon the totality of the circumstances, the statements made on February 2, 2006, were not 
the product of coercion. 
 

ORDER 
 
The defendant's motion to suppress (Docket No. 59) is, with respect to all statements 
made to law enforcement agents on February 1, 2006, after the defendant's statement “I'm 
going to come clean”, ALLOWED but is, with respect to statements made on February 
2, 2006, DENIED. 
 
So ordered. 
 
D.Mass.,2007. 
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RUSHING, P.J. 

STATEMENT OF THE CASE 
 
*1 A jury found defendant Roger Cavazos Villarreal guilty of murdering Thomas Masters 
and further found true special circumstances allegations that he committed the murder 
during a robbery and had a prior murder conviction. (Pen.Code, §§ 187, subd. (a), 190.2, 
subds. (a)(2) & (a)(17).) The court sentenced defendant to life without the possibility of 
parole. 
 
On appeal from the judgment, defendant claims the court erred in denying his motion to 
exclude incriminating statements obtained in violation of his MirandaFN1 rights. He also 
claims that during the hearing on his motion to exclude, defense counsel rendered 



ineffective assistance in failing to elicit evidence that authorities had focused on him as a 
suspect. 

FN1. Miranda v. Arizona (1966) 384 U.S. 436 ( Miranda ). 

We affirm the judgment. 
 

FACTS 
 
On December 5, 1989, about 7:25 p.m., defendant flagged down a taxi cab driven by 
Thomas Masters and directed him to a certain location. There, he pulled a gun on 
Masters, robbed him of money and keys, and shot him in the head. He then threw the 
keys into some bushes and left. Just after midnight, Officer Edward Gluhan of the 
Watsonville Police Department found Masters slumped over in his cab. He was still alive 
but died later at the hospital. 
 
On April 20, 2004, Captain Eddie Rodriguez of the Watsonville Police Department and 
others interviewed defendant. During that interview, defendant confessed. He explained 
that he flagged down the taxi, robbed the driver, and later shot him with a. 32 caliber 
handgun, which he had gotten from a “border” brother. He did not know why he did it 
but said he was hooked on drugs and “strung out like a dog.” He got only $50 or $60 and 
the driver's keys, which he threw away. At the time defendant confessed, certain facts-the 
type of weapon, that the driver had been flagged down, and that his keys had been taken-
were not publicly known.FN2 

FN2. Defendant also confessed to the 1990 murder of Joe Reyes. He too had been shot 
with a .32 caliber handgun. Defendant had been a suspect but was never charged. 

 
The Defense 

 
Defendant, who had several prior felony convictions, including convictions for robbery, 
attempted premeditated murder, murder, and assault with a firearm, denied that he killed 
Masters. He testified that he confessed only to get some attention so that he could expose 
unfairness within the prison system and a conspiracy against him by prison officers. He 
said that confidential prison informants had wrongfully caused him to be confined in a 
special housing unit (SHU) for nine months, lose visitation, and have his release date 
extended by four years.FN3 

FN3. Raul Rodriguez, a correctional officer at Mule Creek Prison, where defendant was 
incarcerated, testified that several confidential prison informants had reported that 
defendant was trafficking in drugs. Although no drugs or evidence of trafficking were 
found, defendant was disciplined and sent to a SHU at Corcoran State Prison with no 
visitation for two years. 



Defendant explained that to get the attention of prison authorities, he told a staff clinical 
psychologist that he had information about some unsolved murders and wanted to make a 
deal in exchange for his testimony. On April 13, 2004, he spoke to prison officers and 
reiterated what he had told the psychologist. On April 20, he negotiated an agreement 
with Santa Cruz County officials and then confessed to killing Reyes and Masters. 
 
Defendant explained, however, that he learned details about the Masters murder from 
some people at “tent city,” where he had been selling drugs. One night, he overheard 
some “border brothers” say that they had “bumped some[one] else” and taken the keys. 
He then heard some sirens. The next day, he learned that a cab driver had been shot. He 
did not report what he had heard. Later, he heard some people talking about a man who 
was armed. Fearing that man, defendant called 911 and reported that a man who had been 
killing cab drivers was about to strike again, and if the police hurried, they could catch 
him inside a tent. FN4 

FN4. A tape recording of the 911 call was played for the jury. 

*2 Doctor Richard Leo, a professor of psychology and criminology, testified as an expert 
on false confessions. He opined that confessions are highly persuasive evidence, and 
while many are genuine, some are false. He personally knew about four false confessions 
that had led to wrongful convictions. 
 

DENIAL OF THE MOTION TO EXCLUDE DEFENDANT'S STATEMENTS TO 
AUTHORITIES 

 
Defendant contends that the court erred in denying his motion to exclude the statements 
he made to authorities during separate interviews on April 13 and April 20, 2004. 
 

Background 
 
Doctor E. Bastian, staff psychologist at Corcoran State Prison, testified that one day a 
custody officer told him that defendant wanted to speak to him, and on April 5, 2004, he 
met with defendant. Defendant disclosed that he had witnessed three murders, and the 
murderer was about to be released from prison and might kill again. He said that this 
knowledge had become an agonizing burden, and he could no longer remain silent. He 
was willing to testify against the perpetrator even if it resulted in a longer prison term if 
he could serve his time in a SHU with a sensitive needs yard. Doctor Bastian related this 
information to prison authorities. 
 
On April 13, 2004, Correctional Officers Michael Alaniz and Daniel Peters met with 
defendant.FN5 Defendant said he knew details about two unsolved homicides in Santa 
Cruz County and one in Monterey County. Noting that he would be in prison into his 
70's, defendant said he was willing to cooperate to have a safe prison placement for the 
rest of his term. He explained that he was present during the homicides, which he 



believed made him an accomplice. Consequently, he also wanted to avoid the death 
penalty. 

FN5. The interview was tape recorded, and the tape was played to the jury. 

Officer Alaniz asked whether he had participated in the homicides, and defendant said 
that he had been there. Officer Alaniz asked whether he knew the homicides were going 
to happen, and defendant said he did not know until “the last moment.” After mentioning 
that defendant had certain rights, Officer Alaniz said he wanted to hear his story because 
he did not know what information defendant had or whether he was “a conspirator, a 
witness, or whatever....” He said that it would be up to prosecuting authorities to decide 
whether to charge him. Defendant said he did not want to reveal too much because he 
feared the death penalty. Consequently, he wanted to talk to someone with the authority 
to guarantee that he would get life without parole instead of the death penalty. Officer 
Alaniz said that he could not do that. Defendant understood. Nevertheless, he said he 
wanted to bring some closure to a victim's family. 
 
Officer Alaniz asked whether defendant knew the victim's name. When defendant said he 
did, Officer Alaniz said he was going to read defendant his rights and after that, if 
defendant still wanted to talk more, he could do so. He then read defendant his rights, and 
defendant waived them. 
 
Thereafter, defendant said the homicide in Monterey County occurred in 1975. Another 
homicide occurred in 1990 in Santa Cruz County. Defendant said he would provide only 
enough information to get the attention of the Santa Cruz County District Attorney, with 
whom he could make a “deal” for life without parole under safe prison conditions. He 
reiterated that he wanted to bring closure to a victim's family, explaining that he had been 
building up courage to reveal his information for months. Defendant then identified one 
victim as “Joe Romo” and said that he had been shot around New Years day, and his 
body had been found near the Watsonville High School. At that point, he said that that 
was all the information he was willing to provide until he spoke with Santa Cruz 
authorities. 
 
*3 Officer Peters advised defendant that he would call authorities in Santa Cruz and make 
the necessary arrangements. 
 
Shortly after that interview, Captain Rodriguez of the Watsonville Police Department 
learned that defendant wanted to talk about two Santa Cruz County homicides but was 
afraid that he might incriminate himself and did not want to face the death penalty. 
Captain Rodriguez immediately thought of the Reyes homicide because defendant had 
been the primary suspect. He also thought of the Masters homicide, which had occurred 
close to the Reyes killing and also involved the use of a .32 caliber handgun.FN6 Captain 
Rodriguez reopened both cases and assigned them to Detective Saul Gonzalez. 

FN6. At trial, Doctor Richard Mason, a forensic pathologist for Santa Cruz County, 
testified that he had performed the autopsies of Reyes and Masters. Concerning .32 
caliber handguns and ammunition, he opined that they were not common at the time of 



the homicides. Although they were popular at the turn of the century, he did not see them 
used very often-only three cases in his 25 years as a pathologist. He said the ammunition 
is difficult to find, and the revolvers were not manufactured anymore. 

On April 20, 2004, Captain Rodriguez, Detective Gonzalez, Inspector Joe Henard of the 
Santa Cruz County Sheriff's Department, Assistant District Attorney Ariadne Symons of 
the Santa Cruz County District Attorney's Office, and Officer Peters met with 
defendant.FN7 

FN7. This interview was also taped and played for the jury. 

Before saying anything about the homicides, defendant negotiated with the authorities 
over the circumstances under which he would disclose his information. Defendant 
explained that he wanted “closure” concerning the cases; he wanted to provide the 
families with some relief; and he wanted a safe place within the prison system where he 
could spend the rest of his life. 
 
Captain Rodriguez said they were interested. However, because he did not know what 
information defendant had, he asked for a preview. Defendant said he was not going to 
say too much and incriminate himself without some guarantees. Based on defendant's 
previous interview, Inspector Henard opined that he thought defendant had killed Reyes. 
Defendant reiterated that he knew the perpetrator but said he would not disclose any more 
information unless he got the deal he wanted. Inspector Henard said they had to confirm 
his information before they could make a deal. When defendant said he had already 
provided some information, Detective Gonzalez said that information was nothing new. 
At that point, defendant said that if they wanted to stay “in the dark” about the cases, 
“well hey, let me call [an] escort and take me back to my cell.” Detective Gonzalez then 
made an offer: He promised not to use the information that defendant disclosed. 
Defendant did not believe him. 
 
Defendant reiterated that he wanted to avoid the death penalty and spend the rest of his 
time in a safe prison with a sensitive needs yard. Captain Rodriguez asked why his 
information might subject him to the death penalty. Defendant again said that being 
present made him an accomplice and therefore subject to the same punishment as the 
perpetrator. He said he was not trying to escape punishment and was willing to spend his 
life in prison. Captain Rodriguez said they could not promise anything before they 
evaluated his information. Inspector Henard asked for “some trust.” However, defendant 
said he had been deceived before and feared he would be prosecuted as soon as he said 
anything. 
 
*4 At that point the Assistant District Attorney Symons assured defendant that if he 
disclosed his information, it would not be used against him if later they were unable to 
reach an agreement. Captain Rodriguez reiterated this. However, defendant remained 
fearful, noting that he had cooperated with authorities in the past only to have the 
prosecutor ignore the assurances that had been given. 
 
Captain Rodriguez and Detective Gonzalez repeatedly assured defendant that they could 



not do that, noting that if they had wanted to trick him, they could have simply made a 
fake promise. However, they had to follow the law. They asked defendant to trust them. 
Defendant remained skeptical, fearing that someone higher up would renege on their 
promise not to use the information. He said that he would talk only if he got what he 
wanted. He was surprised at how hard it was for authorities to comply with his demands. 
 
At that point, Captain Rodriguez asked defendant if they could take a break, and 
defendant agreed. When they resumed, Captain Rodriguez informed defendant that as 
long as he did not break the law in prison, he would always have the safe conditions that 
he now enjoyed, even if later he were prosecuted for the homicides. 
 
Captain Rodriguez then tried to simplify things to make sure everyone was “on the same 
page.” He explained that he wanted to talk about the two cases in Watsonville, especially 
the Reyes case. He said that if defendant spoke truthfully, provided information that 
could be verified, and was willing to testify in court, then the prosecution would “take the 
death penalty off the table.” Thus, they could and would meet defendant's demands for 
continued prison safety and protection and no death penalty. 
 
Defendant said he also wanted assurance that he could have access to a sensitive needs 
yard. Captain Rodriguez said “that's what our commitment is.” Nevertheless defendant 
declined to talk because no one had called prison officials at Mule Creek to tell them 
about the deal and make sure that he could immediately return there. Captain Rodriguez 
said they had no control over where defendant would be incarcerated. He thought 
defendant was making a new demand and wondered if defendant had simply engineered 
the interviews to ensure his return to Mule Creek. 
 
During these negotiations, defendant said a few times that he was ready to leave. At one 
point, he told Captain Rodriguez to call the escort because he was ready to go. At other 
times, he asked them to let him go, invited Captain Rodriguez to leave his card, and said 
he would call him. Captain Rodriguez said they had been negotiating on a good faith 
basis, and each time they got close to an understanding, defendant would ask for more. 
Captain Rodriguez warned that if he left, he would not come back. Defendant said he had 
simply forgotten to mention that he wanted to return to Mule Creek at the beginning. 
Captain Rodriguez considered it a reasonable request but warned he did not want to be 
manipulated. 
 
*5 At that point, Detective Gonzalez informed defendant that prison officials had told 
him that defendant could soon return to Mule Creek if there was room there. Defendant 
wanted a firm guarantee. Captain Rodriguez then asked whether defendant was going to 
demand something else if they could guarantee his return to Mule Creek. Defendant said 
no. 
 
During this time, Officer Peters learned and then told defendant that prison officials had 
endorsed his return to either Salinas Valley or Mule Creek and had further agreed that he 
could return to Mule Creek. Defendant was doubtful and asked Officer Peters for his 
“word.” Officer Peters said he would be going back to Mule Creek even if he had to 



personally bring him there. There was a general discussion about the logistics of 
returning to Mule Creek and being transported from there to the Santa Cruz County Jail 
during trial, if and when defendant testified. 
 
At this point, defendant declared that he was satisfied and willing to “give the whole 
drawing” about the homicides. Captain Rodriguez told defendant that if he lied the deal 
would be off. Defendant said he understood. He said he would be precise and not 
disappoint them. However, he then said he would only talk further to Captain Rodriguez. 
 
Everyone else left the room. Captain Rodriguez asked what defendant wanted to reveal. 
Defendant started to cry and said he killed Reyes in self-defense, after Reyes pulled a gun 
on him and threatened him. He said Reyes lunged at him, they struggled for the gun, he 
got control of it, and shot him. After that, he went to his sister's house, took a shower, and 
then disposed of his clothes. 
 
After this brief summary, Captain Rodriguez stopped defendant. He asked whether 
defendant remembered having heard and waived his rights at the prior interview. 
Defendant said he remembered. When asked whether he understood his rights, he said, 
“Miranda yea.” Captain Rodriguez then readvised him. Defendant said he understood his 
rights, and he waived them again. Thereafter, Captain Rodriguez interrogated defendant 
about the Reyes homicide, and defendant provided a detailed explanation. After that, 
Captain Rodriguez asked defendant about the Masters homicide. Defendant sought 
confirmation that he would not face the death penalty for that killing. Captain Rodriguez 
assured him, and defendant then explained how he had killed Masters. 
 

Standard of Review 
 
“An appellate court applies the independent or de novo standard of review, which by its 
nature is nondeferential, to a trial court's granting or denial of a motion to suppress a 
statement under Miranda insofar as the trial court's underlying decision entails a 
measurement of the facts against the law. [Citations.] As for each of the subordinate 
determinations, it employs the test appropriate thereto. That is to say, it examines 
independently the resolution of a pure question of law; it scrutinizes for substantial 
evidence the resolution of a pure question of fact; it examines independently the 
resolution of a mixed question of law and fact that is predominately legal; and it 
scrutinizes for substantial evidence the resolution of a mixed question of law and fact that 
is predominately factual.” ( People v. Waidla (2000) 22 Cal.4th 690, 730.) 
 

Discussion 
 
*6 As noted, defendant claims the statements obtained during both interviews were 
obtained in violation of his Miranda rights. 
 
“The now familiar rule in Miranda relies on the Fifth Amendment to the federal 
Constitution to preclude the evidentiary use of statements made pursuant to a custodial 



interrogation unless the suspect has knowingly and intelligently waived the rights to 
remain silent and to the presence and assistance of an attorney, the latter provided at state 
expense for indigent suspects. [Citation.]” ( People v. Roldan (2005) 35 Cal.4th 646, 735, 
italics added; Miranda, supra, 384 U.S. at pp. 444-445; see Dickerson v. United States 
(2000) 530 U.S. 428, 439-440.) “Absent ‘custodial interrogation,’ Miranda simply does 
not come into play.” ( People v. Mickey (1991) 54 Cal.3d 612, 648.) 
 
“The test for whether an individual is in custody is ‘objective ...: “[was] there a ‘formal 
arrest or restraint on freedom of movement’ of the degree associated with a formal 
arrest.” ‘ [Citation.]” ( People v. Ochoa (1998) 19 Cal.4th 353, 401, quoting Thompson v. 
Keohane (1995) 516 U.S. 99, 112; see also People v. Stansbury (1995) 9 Cal.4th 824, 
830.) 
 
Whether a defendant was in custody for purposes of Miranda warnings presents a mixed 
question of law and fact. ( People v. Ochoa, supra, 19 Cal.4th at p. 401.) To make that 
determination, a trial court must first establish the circumstances surrounding the 
interrogation. It must then measure those circumstances against an objective, legal 
standard: would a reasonable person in the suspect's position during the interrogation 
experience a restraint on his or her freedom of movement to the degree normally 
associated with a formal arrest. ( Ibid.; Thompson v. Keohane, supra, 516 U .S. at pp. 
112-113.) 
 
On appeal, we accept the trial court's findings of historical fact if supported by substantial 
evidence but independently measure those facts against the objective legal standard to 
determine whether the interrogation was “custodial.” ( People v. Ochoa, supra, 19 
Cal.4th at p. 401.) 
 
Here, the trial court found it “obvious that the defendant [was] in custody.” As a factual 
matter, it is indisputable that defendant was in prison when he was interviewed. However, 
his status as a prison inmate does not necessarily establish custody for purposes of 
Miranda. 
 
In Cervantes v. Walker (9th Cir.1978) 589 F.2d 424 ( Cervantes ), a majority of the court 
acknowledged that the Miranda safeguards apply equally to those who are incarcerated. ( 
Id. at p. 427; see Mathis v. United States (1968) 391 U.S. 1, 4-5 [ Miranda applicable to 
inmates].) However, the majority rejected the defendant's claim that being an inmate 
automatically established custody for purposes of Miranda. The majority explained that 
such a view “would, in effect, create a per se rule that any investigatory questioning 
inside a prison requires Miranda warnings. Such a rule could totally disrupt prison 
administration. Miranda certainly does not dictate such a consequence.... [Citation.] [¶] 
Adoption of [such a] contention would not only be inconsistent with Miranda but would 
torture it to the illogical position of providing greater protection to a prisoner than to his 
nonimprisoned counterpart. We cannot believe the Supreme Court intended such a 
result.” ( Cervantes, supra, 589 F.2d at p. 427.) 
 
*7 In formulating an appropriate test in the prison setting, the majority opined that the 



usual test of custody-i.e., whether a reasonable person under the circumstances would 
have felt free to leave-could not be applied because an inmate is not free to leave. ( 
Cervantes, supra, 589 F.2d at p. 428.) Rather, since an inmate is already in custody, 
“custodial” for purposes of Miranda refers to situations where authorities have applied 
some additional degree of restraint to force participation in an interrogation. To help 
make that determination, the court identified four relevant considerations: (1) the 
language used to summon the inmate for questioning, (2) the physical surroundings of the 
interrogation, (3) the extent to which the inmate is confronted with evidence of his guilt, 
and (4) the additional pressure exerted to detain him. ( Cervantes, supra, 589 F.2d at p. 
428.) The court concluded that the ultimate question is whether a reasonable person under 
the circumstances would believe there had been a restriction of his freedom over and 
above that in the normal prisoner setting.FN8 ( Ibid.) 

FN8. In his brief dissent in Cervantes, Judge J. Blaine Anderson opined, “The new test 
constructed by the majority is, in my view, unrealistic and unworkable. Even if this new 
test should prove to be valid, the facts here bring [the defendant] within the ‘additional 
imposition on his limited freedom of movement’ and Miranda warnings were required.” ( 
Cervantes, supra, 589 F.2d at p. 429.) We note, however, that in U.S. v. Turner (9th 
Cir.1994) 28 F.3d 981, a different panel of the Ninth Circuit unanimously approved 
Cervantes and followed it. ( Id. at p. 983.) 

The analysis in Cervantes has been widely adopted and applied by both state and federal 
appellate courts.FN9 In People v. Anthony (1986) 185 Cal.App.3d 1114 and People v. 
Fradiue (2000) 80 Cal.App.4th 15 ( Fradiue ), the Third District did so, and both cases 
provide guidance here. 

FN9. See U.S. v. Newton (2d Cir.2004) 369 F.3d 659, 670; Garcia v. Singletary (11th 
Cir.1994) 13 F.3d 1487, 1491; U.S. v. Menzer (7th Cir.1994) 29 F.3d 1223, 1231-1232; 
Leviston v. Black (8th Cir.1988) 843 F.2d 302, 304; U.S. v. Conley (4th Cir.1985) 779 
F.2d 970, 972; U.S. v. Scalf (10th Cir.1984) 725 F .2d 1272, 1275; Smith v. State 
(Ala.Crim.App.2000) 838 So.2d 413, 441; State v. Swink (Utah App.2000) 11 P.3d 299, 
302-303; State v. Brown (Mo.App.2000) 18 S.W.3d 482, 485; State v. Lopez 
(N.M.App.2000) 8 P.3d 154, 156; Com. v. Larkin (Mass.1999) 708 N.E.2d 674, 680-681; 
State v. Tibiatowski (Minn.1999) 590 N.W.2d 305, 309; State v. Goss 
(Tenn.Crim.App.1998) 995 S.W.2d 617, 629; State v. Conley (N.D.1998) 574 N.W.2d 
569, 573; State v. Ledbetter (Conn.App.1996) 676 A.2d 409, 414-415; People v. Denison 
(Colo.1996) 918 P.2d 1114, 1116; State v. Warner (Wash.1995) 889 P.2d 479, 483; State 
v. Deases (Iowa 1994) 518 N.W.2d 784, 789; People v. Alls (N.Y.1993) 629 N.E.2d 
1018, 1021; State v. Owen (Neb.App.1993) 510 N.W.2d 503, 522; Carr v. State (Alaska 
App.1992) 840 P.2d 1000, 1003; Blain v. Com. (Va.App.1988) 371 S .E.2d 838, 840-841; 
State v. Fulminante (Ariz.1988) 778 P.2d 602, 607-608; see also Magid, Questioning the 
Question-Proof Inmate: Defining Miranda Custody for Incarcerated Suspects (1997) 58 
Ohio St. L.J. 883, 936-937. 
 
Indeed, defendant cites no case in which Cervantes has been rejected. Moreover, we note 
that the United States Supreme Court has declined an opportunity to address the question 
of whether incarceration automatically constitutes custody for purposes of Miranda. (See 



Bradley v. Ohio (1990) 497 U.S. 1011, 1012-1013 [Marshall, J., dissenting from the 
denial of certiorari].) 

In People v. Anthony, supra, 185 Cal.App.3d 1114, the defendant was arrested for 
murder. During an interview, he declined to talk about the crime, saying he wanted to 
think about it. An officer told him they had incriminating evidence and a warrant to 
search his residence, explained special circumstance murder, and advised him to think 
about it. ( Id. at p. 1118.) The next day, during a second interview, police falsely told the 
defendant that he had been identified. They further said that if he got a lawyer, the police 
would never hear his side of the story. The defendant said he did not know what they 
were talking about. ( Id. at pp. 1118-1119.) However, the next day, the defendant called 
the police from a lock-up facility and made incriminating statements. At that time, the 
police did not advise him of his Miranda rights. ( Id. at p. 1119.) 
 
Analyzing the circumstances in light of the factors identified in Cervantes, the court 
found it significant that the police did not summon defendant; rather, he called the police 
and made incriminating statements. The court also noted that the police were not present 
with defendant when he made the call. Furthermore, “the officers did not confront 
appellant with evidence of his guilt while they were speaking with him nor could they 
have, under the circumstances, exerted additional pressure to detain him. Thus, 
appellant's freedom of movement during these conversations cannot be characterized as 
more restricted than the usual restraint on a jail inmate's liberty to depart.” ( People v. 
Anthony, supra, 185 Cal.App.3d at p. 1122, original italics.) Under the circumstances, the 
court concluded that the telephone conversation did not constitute custodial interrogation 
and therefore did not require of Miranda warnings. 
 
*8 In Fradiue, supra, 80 Cal.App.4th 15, a correctional officer found drugs on a shelf in 
the defendant's cell. Disciplinary charges were filed, and the defendant was assigned an 
investigator, whose function was to interview and assist him in obtaining witnesses and 
gathering evidence. The defendant had the right to request a different investigator, but he 
did not do so. The investigator interviewed the defendant through the bars of his cell in a 
segregated unit, to which he had been moved pending a disciplinary hearing. During the 
interview, the defendant admitted possessing the drugs but denied trafficking. ( Id. at pp. 
17-19.) 
 
On appeal, the court observed that the police did not summon the defendant for 
questioning; rather, the investigator came to him, and they spoke in the presence of the 
defendant's cell mate. The defendant was not handcuffed or otherwise restrained inside 
his cell. The investigator did not confront the defendant with incriminating evidence and 
told him he could have a different investigator. The investigator testified that an inmate 
need not cooperate with an investigator, and the defendant acknowledged this. ( Fradiue, 
supra, 80 Cal.App.4th at pp. 20-21.) The court then explained that “ ‘[t]o determine 
whether prison officials have applied an additional restraint, further restricting an 
inmate's freedom and triggering Miranda warnings, courts must consider the totality of 
the circumstances surrounding the alleged interrogation.’ [Citation.]” ( Id. at p. 21.) The 
court found that “no restraints were placed upon defendant to coerce him into 
participating in the interrogation over and above those normally associated with his 



inmate status.” Accordingly, the court found that Miranda warnings were not required. ( 
Ibid.) 
 
In this case, the facts surrounding both interviews are essentially undisputed. Burdened 
with the information about some homicides, defendant initiated a meeting with Doctor 
Bastian and offered to disclose that information about some homicides in exchange for 
beneficial treatment. 
 
On April 13, 2004, Officers Alaniz and Peters met with defendant in an interview room. 
Defendant was shackled. They did not confront him with incriminating evidence. 
Defendant volunteered that he knew about three homicides in Santa Cruz and Monterey 
Counties and would disclose that information if he were guaranteed no death penalty and 
a safe prison placement. The officers said they lacked authority to make such a deal but 
were interested in his information. Officer Alaniz asked how defendant knew about the 
homicides, whether he had participated, and whether he knew the victims. The questions 
were not accusatory, threatening, or coercive. When defendant said he could provide 
details because he had been present and knew the victims, Officer Alaniz gave a Miranda 
admonition, and defendant waived his rights. He then said he would provide only enough 
information to get the attention of those authorities who could guarantee his demands. 
Officer Peters offered to arrange a meeting. 
 
*9 By April 20, 2004, Captain Rodriguez suspected that defendant had information about 
the Reyes and Masters homicides. However, the only information the authorities had was 
what defendant had told Doctor Bastion and Officers Alaniz and Peters. Inspector Henard 
initially opined that he thought defendant was the perpetrator, but defendant was not 
confronted with any new incriminating information. Thereafter, defendant negotiated for 
the deal he wanted. He knew that they believed he had information; he made it clear that 
if they wanted it, they had to meet his demands; and he declined to say anything until he 
received firm guarantees. 
 
During those negotiations, the authorities tried to convince defendant that they had to 
evaluate his information before they could make any promises. Defendant was wary and 
unmoved. Then they promised not to use any information against him if ultimately they 
could not work out a deal. Defendant neither believed nor trusted that offer. At times, 
defendant indicated his willingness and desire to leave and terminate the interview 
without revealing anything. 
 
Ultimately, the authorities agreed to defendant's terms. Defendant asked everyone except 
Captain Rodriguez to leave, and then he confessed to and briefly explained the Reyes 
killing. After hearing this, Captain Rodriguez repeated the Miranda advisements. 
Defendant said he remembered and understood them and then waived them. Thereafter, 
he provided a more detailed explanation of the Reyes killing. After that, he admitted 
killing Masters. 
 
Viewed in isolation, some circumstances surrounding the interviews suggest restraint or 
coercive restriction over and above what was normal for defendant in prison. For 



example, unlike the defendant in Fradiue, defendant was interviewed in a separate room, 
rather than his cell, and he was shackled. Moreover, he was interviewed by more than one 
person each time. 
 
However, when viewed in light of the totality of circumstances, those facts do not lead us 
to find that the interviews were “custodial” for purposes of Miranda. 
 
Santa Cruz County authorities were not currently investigating the two homicides when 
defendant volunteered information to Doctor Bastion. Moreover, it was not the prison or 
county authorities who summoned defendant to each interview; nor did they require or 
compel his attendance. On the contrary, it was defendant who, in effect, summoned 
authorities to talk to him because, as he explained, he wanted to relieve himself of an 
emotional burden related to the homicides, provide closure for the families of the victims, 
and, most importantly, leverage his undisclosed information into a beneficial deal. 
 
In our view, the fact that defendant initiated that interviews for his own purposes is of 
primary significance in determining whether those interviews constituted custodial 
interrogation because the questioning prohibited by Miranda is “questioning initiated by 
law enforcement officers after a person has been taken into custody....” ( Miranda, supra, 
384 U.S. at p. 444, italics added.) 
 
*10 We acknowledge that defendant was shackled during the interviews. However, 
shackling or handcuffing a suspect who has been detained does not automatically or 
necessarily transform subsequent questioning into a custodial interrogation for purposes 
of Miranda warnings, especially where the restraint is reasonably justified by security 
considerations. Rather, shackling is just part of the totality of circumstances that must be 
considered. (See United States v. Vega (7th Cir.1995) 72 F.3d 507, 515; e.g., United 
States v. Cota (2d Cir.1992) 953 F.2d 753, 758-759; United States v. Bautista (9th 
Cir.1982) 684 F.2d 1286, 1292.) 
 
Here, defendant was in shackles not because he was suspected of murder but, as the 
Attorney General points out, because he was a prison inmate and convicted murderer 
being voluntarily interviewed outside of his cell. Thus, shackling was simply a security 
measure that defendant could reasonably have expected as a prerequisite to talking to 
authorities in private. Because he sought those interviews, his shackling could not have 
conveyed to him that he was at the mercy of authorities, exerted a subtle psychological 
pressure to talk, or otherwise prevented him from terminating the interviews whenever he 
wanted. Consequently, being shackled and interviewed in a separate room do not 
represent restrictive or coercive circumstances that implicate the voluntariness of his 
attendance and participation. 
 
Similarly, the presence of numerous persons during both interviews, including 
investigative and prosecutorial personnel from outside Corcoran State Prison, had no 
tendency to convey some additional coercive message or pressure. Rather, those were the 
very people defendant had sought out and wanted to talk to because they were the ones 
who had the authority to enter a deal and promise him what he wanted or they were the 



ones who could get the attention of those who could do so. 
 
Next, we note that other than Inspector Henard's speculative accusation that defendant 
committed the homicides, which was based on the transcript of the April 13, 2004 
interview, the authorities did not confront defendant with new incriminating evidence, 
employ ruses about alleged evidence or witnesses, or interrogate him in an aggressive, 
accusatory, dominating, or controlling way. Rather, during the lengthy negotiations on 
April 20, 2004, defendant exhibited control over whether he would disclose anything. 
Although the authorities attempted to elicit information without promising anything, 
defendant distrusted them and felt no pressure or obligation to disclose anything before 
he obtained firm guarantees, and he did not do so. Indeed, when, at times, it appeared the 
authorities would not promise first and listen later, and the negotiations were stalled, 
defendant implicitly threatened to stop the interview, asking for an escort back to his cell 
or saying he wanted to leave. His tactics worked because authorities finally capitulated 
and gave him advanced guarantees. These circumstances do not suggest that the 
atmosphere during the interviews was coercive or that defendant felt coerced by them. 
 
*11 Finally, we observe that defendant was a seasoned criminal and prison inmate. At the 
April 13, 2004 interview, he was advised of and knowingly waived his Miranda rights. 
Later, during the April 20, 2004 interview, he said he remembered the previous 
admonition. He even knew that those rights were called Miranda rights. Thus, we may 
presume that defendant was aware of his rights when the interview on April 20, 2004, 
commenced. Defendant's desire for that interview and his conduct during it implicitly 
reflect a knowledge of his rights, in that, he did not feel that he had to disclose any 
information until he got what he wanted from authorities. Thus, defendant's knowledge of 
his Miranda rights further eliminated any possible coercive atmosphere or effect arising 
from the circumstances surrounding that interview. 
 
Given the totality of the circumstances, we do not find that defendant was subjected to 
restraints on his liberty during the interviews over and above what was normal and 
reasonable in the prison setting. Nor do we find that the circumstances of those 
interviews created a coercive atmosphere that was tantamount to an arrest or that the 
circumstances carried an implicit pressure to participate in the interviews and overcame 
some unexpressed desire he might have had to remain silent. Consequently, we find that 
the interviews did not constitute custodial interrogation, and the authorities were not 
required to give Miranda warnings anytime before they actually did so. Accordingly, we 
conclude that the trial court did not err in denying defendant's motion to exclude his 
statements. 
 
Given our conclusion, we reject defendant's claim that the authorities violated his 
Miranda rights because they “failed to honor his attempts to terminate questioning” 
during the April 20, 2004 interview. 
 
It is settled that during custodial interrogation, if the defendant indicates in any manner at 
any time that he or she wishes to remain silent, police must stop the interrogation, and 
any statement taken after such an invocation of privilege is presumptively involuntary 



and inadmissible. ( Miranda, supra, 384 U.S. at pp. 444-445, 473-474.) 
 
The rule is inapplicable here because that interview did not constitute custodial 
interrogation. Moreover, the statements cited by defendant, in which he asks for an escort 
to return to his cell, or says he wants to leave, occurred during the lengthy discussions 
concerning his demands and insistence on guarantees before he disclosed any 
information. In this context, defendant's comments more reasonably reflect a savvy 
negotiating ploy rather than an assertion of rights and a request to remain silent or 
terminate the interview before he had obtained the deal he wanted. Moreover, as noted, 
his implicit threats to terminate the interview worked because he ultimately obtained 
everything he wanted before he disclosed any new information. 
 
We acknowledge that our legal analysis concerning whether the interviews constituted 
custodial interrogation differs from the trial court's conclusion that defendant was in 
custody for purposes of Miranda. However, “ ‘[n]o rule of decision is better or more 
firmly established by authority, nor one resting upon a sounder basis of reason and 
propriety, than that a ruling or decision, itself correct in law, will not be disturbed on 
appeal merely because given for a wrong reason. If right upon any theory of the law 
applicable to the case, it must be sustained regardless of the considerations which may 
have moved the trial court to its conclusion.’ [Citation.]” ( D'Amico v. Board of Medical 
Examiners (1974) 11 Cal.3d 1, 19; People v. Zapien (1993) 4 Cal.4th 929, 976.) 
 
*12 Defendant notes that during the April 20 interview, he confessed to the Reyes 
homicide before Captain Rodriguez advised him of his rights. Then, after he waived his 
rights, he confessed again, providing the details of the killing. He also confessed to the 
Masters homicide. Citing Missouri v. Seibert (2004) 542 U.S. 600 ( Seibert ), Defendant 
claims that notwithstanding his waiver, the prewarning confession rendered his entire 
statement inadmissible. We disagree. 
 
In Seibert, a police officer questioned the defendant for about 40 minutes after her arrest, 
and she made incriminating statements. ( Seibert, supra, 542 U.S. at pp. 604-605.) After a 
break, the officer gave her Miranda warnings, and she waived her rights. ( Id. at p. 605.) 
Confronted with her prewarning statements, she confessed again. ( Ibid.) The 
interrogating officer later testified that he had made a “ ‘conscious decision’ to withhold 
Miranda warnings, thus resorting to an interrogation technique he had been taught,” i.e., 
to “question first, then give the warnings, and then repeat the question” until the suspect 
provides the answer he or she had “ ‘already provided once.’ “ ( Id. at pp. 605-606.) The 
trial court suppressed the prewarning statements but admitted the postwarning 
confession. ( Id. at p. 606.) 
 
On these facts, a majority of the United States Supreme Court condemned the practice of 
questioning first and warning later, concluding that a “midstream recitation of warnings 
after interrogation and unwarned confession could not effectively comply with Miranda's 
constitutional requirement....” FN10 ( Seibert, supra, 542 U.S. at p. 604.) Writing for a 
plurality, Justice Souter observed that “[t]he object of question-first is to render Miranda 
warnings ineffective by waiting for a particularly opportune time to give them, after the 



suspect has already confessed.” ( Seibert, supra, 542 U.S. at p. 611.) He identified several 
factors relevant to determining whether Miranda warnings delivered midstream are 
effective: “the completeness and detail of the questions and answers in the first round of 
interrogation, the overlapping content of the two statements, the timing and setting of the 
first and the second, the continuity of the police personnel, and the degree to which the 
interrogator's questions treated the second round as continuous with the first.” ( Id. at p. 
615.) 

FN10. Justice O'Connor dissented and was joined by Chief Justice Rehnquist and Justices 
Scalia and Thomas. 

In his concurring opinion, Justice Kennedy adopted a much narrower test: “If the 
deliberate two-step strategy has been used, postwarning statements that are related to the 
substance of prewarning statements must be excluded unless curative measures are taken 
before the postwarning statement is made.” ( Seibert, supra, 542 U.S. at p. 622 (conc. 
opn. of Kennedy, J.).) Examples of curative measures include “a substantial break in time 
and circumstances between the prewarning statement and the Miranda warning,” and “an 
additional warning that explains the likely inadmissibility of the prewarning custodial 
statement....” ( Ibid.) Justice Kennedy further opined that unless the two-step 
interrogation technique is used deliberately to undermine the Miranda warnings, the 
admissibility of postwarning statements should be governed by the principles announced 
in Oregon v. Elstad (1985) 470 U.S. 298, 314, where the court held that “[a] subsequent 
administration of Miranda warnings to a suspect who has given a voluntary but unwarned 
statement ordinarily should suffice to remove the conditions that precluded admission of 
the earlier statement.” ( Seibert, supra, 542 U.S. at p. 614.) 
 
*13 Because Justice Kennedy supplied the fifth vote in Seibert and concurred on grounds 
narrower than those adopted by the plurality, his approach is controlling. (See Romano v. 
Oklahoma (1994) 512 U.S. 1, 9; Marks v. United States (1977) 430 U.S. 188, 193.) 
 
Defendant's reliance on Seibert is misplaced for several reasons. First, as we explained 
above, defendant was not subject to custodial interrogation during the interview, and, 
more specifically, when, after obtaining an agreement, he admitted killing Reyes and 
briefly explained what happened. Thus, Miranda warnings were not required any time 
before they were actually given. 
 
Second, even if defendant had been subject to custodial interrogation, the circumstances 
do not support a finding that Captain Rodriguez deliberately employed the question-first 
interrogation technique to undermine the Miranda warnings. During the interview, 
defendant was repeatedly told that the prosecutor would not use defendant's information 
unless they reached a deal. After the authorities met defendant's demands, they warned 
him that the “deal was off” and his statements would be used, if thereafter he lied. 
Defendant understood. Captain Rodriguez then asked defendant what he had to say about 
the homicides. Defendant said he killed Reyes. Captain Rodriguez asked if defendant 
remembered the previous admonition of Miranda rights on April 13, 2004. Although 
defendant said he did, Captain Rodriguez nevertheless read them again and obtained a 
waiver. These circumstances are in dramatic contrast to those in Seibert. 



 
Third, defendant expressly acknowledged the previous Miranda admonition and his 
waiver. In our view, that previous admonition and defendant's awareness of it and his 
rights constitute a sufficient curative measure before defendant's post-warning statements 
to render those statements admissible. 
 
Indeed, given defendant's recollection of the Miranda admonition, we agree with the 
Attorney General that the prior admonition was sufficiently contemporaneous with the 
April 20, 2004 interview to obviate the need for a second warning either at the outset of 
the second interview or later after the parties reached an agreement and before defendant 
waived his rights for a second time. (See People v. Mickle (1991) 54 Cal.3d 140, 169-171 
[readvisement unnecessary for second interrogation 36 hours after admonition]; Biddy v. 
Diamond (5th Cir.1975) 516 F.2d 118, 122 [same re second interrogation one week after 
an initial waiver]; Martin v. Wainwright (4th Cir.1985) 770 F.2d 918, 929-931.) 
 
We further agree with the Attorney General that even if Captain Rodriguez had 
deliberately used the question-first technique to obtain a confession to the Reyes 
homicide, defendant's prewarning statements were unrelated to the Masters homicide, 
and defendant waived his Miranda rights before he admitted killing Masters. Seibert does 
not suggest that defendant's confession to that killing was tainted by the prior unwarned 
confession to a different crime. 
 
*14 This last reason further leads us to conclude that even if Miranda warnings were 
required at the outset of both interviews, the failure to administer them sooner rather than 
later was harmless beyond a reasonable doubt. (See Arizona v. Fulminante (1991) 499 
U.S. 279, 306-312 [admission of statement in violation of Miranda subject harmless-error 
analysis set forth in Chapman v.. California (1967) 386 U.S. 18]; People v. Cahill (1993) 
5 Cal .4th 478, 531-541 [same].) 
 
During the April 13 interview, the Masters homicide was not mentioned, and defendant 
made no incriminating statements about it either before or after he waived his rights. 
Likewise, at the April 20 interview, before defendant waived his rights, the subject of the 
Masters homicide was not raised or discussed by name, and he made no incriminating 
statements about it until after he waived his rights. Under the circumstances, we conclude 
that any error in the admitting defendant's pre-waiver statements could not have affected 
the verdict concerning the murder of Masters. 
 

DISPOSITIONFN11 
 
FN11. Given our analysis and conclusion, we need not address defendant's claim that 
defense counsel rendered ineffective assistance during the hearing on defendant's motion 
in limine to exclude evidence of his statements. 

The judgment is affirmed. 
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Court of Appeals of Mississippi. 
Tyler EDMONDS, Appellant, 

v. 
STATE of Mississippi, Appellee. 

No. 2004-KA-02081-COA. 
April 25, 2006. 

Background: Defendant was convicted in a jury trial in the Circuit Court, Oktibbeha 
County, James T. Kitchens, Jr., J., of murder committed when defendant was 13 years 
old. Defendant appealed. 
 
Holdings: On rehearing en banc, the Court of Appeals, Irving, J., held that: 
(1) defendant's confession was voluntary and intelligent; 
(2) on issue of first impression, testimony of false confession expert was inadmissible; 
(3) Daubert hearing was not required before qualified forensic pathologist could answer 
question; 
(4) deceased witness's police statement was not admissible under residual exception to 
hearsay rule; 
(5) alleged accomplice's statements about wanting victim dead were not admissible under 
hearsay exception for declarations against penal interest; 
(6) potential jurors with concerns about defendant's young age were properly excluded 
for cause; 
(7) instruction that defendant would receive mandatory life sentence if convicted was 
inadmissible; and 
(8) automatic life sentence was not unconstitutional. 
 
Affirmed. 
 
Lee, P.J., specially concurred and filed opinion in which Griffis, Ishee, and Roberts, JJ., 
joined. 
 
Barnes, J., concurred in part and dissented in part and filed opinion in which King, C.J., 
joined. 

MODIFIED OPINION ON MOTION FOR REHEARING 
 
 
IRVING, J., for the Court. 
¶ 1. The motion for rehearing is denied. However, the original opinion is withdrawn and 
this opinion is substituted. 
 
¶ 2. Tyler Wayne Edmonds was convicted in the Circuit Court of Oktibbeha of the 
murder of Joey Fulgham, his half-sister's husband and sentenced to life in the custody of 
the Mississippi Department of Corrections. Edmonds was thirteen at the time of the 
offense.FN1 



FN1. Actually, Edmonds was one month away from his fourteenth birthday, and at the 
time of his conviction in July 2004, he was fifteen years old. 

¶ 3. On appeal, he raises the following assignments of error, which we cite verbatim: 
 
I. IN LIGHT OF THE UNUSUAL CIRCUMSTANCES IN THIS CASE, INCLUDING 
EDMONDS'S AGE, THE REMOVAL OF HIS MOTHER FROM THE ROOM 
DURING INTERROGATION, THE USE OF HIS HALF-SISTER TO PRESSURE 
HIM, AND THE OBJECTIVE FACTS INDICATING THAT THE CONFESSION IS 
FALSE, EDMONDS'S CONFESSION SHOULD BE HELD INVOLUNTARY, 
UNRELIABLE, AND INADMISSIBLE. 
 
II. EDMONDS SHOULD HAVE BEEN ALLOWED TO PRESENT AN EXPERT TO 
TESTIFY ABOUT *868 FALSE CONFESSIONS AND THE CONDITIONS UNDER 
WHICH THEY OCCURRED. 
 
III. NO SHOWING BY THE PROSECUTION OR FINDING BY THE TRIAL COURT 
WAS MADE TO SUPPORT THE RELIABILITY OF THE PREVIOUSLY 
UNDISCLOSED OPINION OF THE STATE'S EXPERT PATHOLOGIST THAT TWO 
PEOPLE SIMULTANEOUSLY PULLED THE TRIGGER THAT CAUSED THE 
DEATH IN THIS CASE, AND THE OPINION IS SO UNSUPPORTED BY ANY 
SCIENTIFIC METHODOLOGY AS TO BE INADMISSIBLE UNDER DAUBERT V. 
MERRELL DOW AND MISSISSIPPI TRANSPORTATION COMMISSION V. 
MCLEMORE. 
 
IV. THE FAILURE TO DISCLOSE DR. HAYNE'S TWO-SHOOTER ONE-GUN 
THEORY REQUIRES REVERSAL UNDER THE CIRCUMSTANCES OF THIS 
CASE. 
 
V. THE TRIAL COURT ERRED IN EXCLUDING THE STATEMENT TO POLICE 
OF A WITNESS, WHO LATER DIED BEFORE THE TRIAL, THAT WOULD HAVE 
CORROBORATED THE DEFENDANT'S RECANTATION. 
 
VI. COUNSEL SHOULD NOT HAVE BEEN PROHIBITED FROM FULLY 
PRESENTING THEIR DEFENSE THAT KRISTI FULGHAM, ACTING WITHOUT 
EDMONDS, KILLED JOEY FULGHAM, AND PROHIBITED FROM PRESENTING 
TESTIMONY THAT SHE ASKED HER FATHER FOR A GUN TO KILL HIM AND 
THAT SHE AND JOEY HAD A VIOLENT AND TUMULTUOUS RELATIONSHIP. 
 
VII. POTENTIAL JURORS WHO WERE QUALIFIED TO SERVE WERE 
WRONGLY EXCLUDED FOR CAUSE. 
 
VIII. SINCE THE JURORS WERE INFORMED BY THE TRIAL JUDGE THAT 
EDMONDS COULD NOT GET THE DEATH PENALTY BECAUSE OF HIS AGE, 
THEY ALSO SHOULD HAVE BEEN INFORMED THAT HE OTHERWISE WOULD 
BE SENTENCED LIKE AN ADULT AND WOULD RECEIVE AN AUTOMATIC 
LIFE SENTENCE IF CONVICTED. 



 
IX. THE TRIAL COURT ABUSED ITS DISCRETION IN NOT TRANSFERRING 
THIS CASE TO YOUTH COURT. 
 
X. THE AUTOMATIC LIFE SENTENCE IMPOSED UPON EDMONDS FOR AN 
OFFENSE WHEN HE WAS THIRTEEN YEARS OLD IS UNCONSTITUTIONAL IN 
THAT IT FAILS TO TAKE INTO ACCOUNT THE INDIVIDUAL 
CIRCUMSTANCES OF THE CASE OR MITIGATING FACTORS. 
 
XI. THE TRIAL COURT ERRED IN REFUSING TO INSTRUCT THE JURY THAT 
CONFESSIONS BY JUVENILES SHOULD BE CONSIDERED WITH CAUTION. 
 
XII. THE TRIAL COURT DENIED EDMONDS HIS RIGHT TO EFFECTIVE 
REPRESENTATIVE BY COUNSEL AND RIGHT TO INTRODUCE EVIDENCE IN 
HIS OWN BEHALF BY REFUSING TO ALLOW THE DEFENSE TO PRODUCE 
EVIDENCE THAT EDMONDS HAD RETRACTED HIS CONFESSION. 
 
XIII. THE COURT DENIED EDMONDS'S RIGHT TO PUBLIC TRIAL*869 AND 
DENIED THE PUBLIC AND PRESS THEIR FIRST AMENDMENT RIGHTS WHEN 
THE SUPPRESSION HEARING WAS CLOSED. 
 
XIV. A COMBINATION OF THE RULINGS OF THE COURT DENIED EDMONDS 
A FAIR TRIAL. 
 
¶ 4. We find no error; therefore, we affirm Edmond's conviction and sentence. 
 

FACTS 
 
¶ 5. On Friday, May 9, 2003, Kristi Fulgham picked up her half-brother, Tyler Edmonds, 
to take him to her home in the Longview community as she did every other weekend. She 
and Edmonds have the same father, Danny Edmonds. 
 
¶ 6. According to Edmonds's videotaped confession, after arriving at Kristi and Joey's 
home, Edmonds and Kristi went out for Subway sandwiches for dinner. After dinner, 
Joey went to bed, while Kristi stayed up and used the computer. Edmonds fell asleep on 
the floor next to Kristi, and during the night, she woke him up and put him in one of her 
children's beds. 
 
¶ 7. Between three-thirty and four o'clock the alarm clock went off, waking Edmonds. He 
then went into the bedroom where Joey slept and, with Kristi's help, shot Joey in the back 
of the head with a .22 caliber rifle that Edmonds had brought with him at Kristi's request. 
 
¶ 8. Kristi and Edmonds then loaded her three children into the car and took the computer 
and her jewelry, which, according to Edmonds, was to make it look as if there had been a 
robbery. Edmonds said he also thought Kristi took Joey's wallet. They then traveled to 
Jackson. The gun was never found. 



 
¶ 9. The group went to Jackson to pick up Kristi's boyfriend, Kyle Harvey, and then went 
to the Mississippi Gulf Coast. They stayed at the Beau Rivage and played on the beach. 
On Sunday, Edmonds called his mother and wished her a happy Mother's Day. On their 
way back to Jackson, Kristi received several cell phone calls telling her that Joey had 
been murdered. 
 
¶ 10. Edmonds and his mother voluntarily went to the police station in Oktibbeha County 
on Monday evening around 6:20 p.m., after learning that the police were interested in 
questioning him about the murder. In his initial interview, Edmonds claimed not to know 
anything about what happened. Both he and his mother signed a Miranda statement and 
agreed to the questioning. Edmonds's mother was then taken out of the room, and 
Edmonds was told that Kristi had implicated him in the killing. Apparently, Edmonds did 
not believe the authorities. Consequently, they asked Kristi if she had a problem with 
telling Edmonds what she had told them. She agreed to do so. Edmonds was taken to the 
room where Kristi was waiting. He sat down in the chair next to her, and she told him to 
hold her hand. He complied, and Kristi told him “something to the effect of it's okay. I 
told the truth. You can tell the truth.” The entire visit with Kristi lasted approximately 
twenty to thirty seconds. At that point, the authorities took Edmonds in the next room 
where he gave a videotaped confession in which he stated that he and Kristi had killed 
Joey. 
 
¶ 11. We quote liberally and emphasize portions of the interview in which the confession 
occurred: 
 
BY OFFICER JAMES LINDSEY: 
 
Q. Okay. We're going to-we going to talk to you about the murder case of Joey Fulgham 
and we want you to, uh, tell us what you know and give us a statement and this is on May 
*870 the twelfth, two thousand and three, and Officer Shannon Williams will, uh-will 
advise you of your rights and, uh-he's going to be writing the statement up. Okay? 
 
A. Yes, sir. 
 
BY OFFICER WILLIAMS: All right, Tyler. I'm going to go ahead and give you your 
rights first. Before we ask any questions you must understand your rights. You have the 
right to remain silent. Anything you say can be used against you in court. You have the 
right to talk to a lawyer for advice before we ask you any questions and have him with 
you during questioning. If you cannot afford a lawyer one will be appointed for you 
before any questioning if you wish. If you decide to answer questions now without a 
lawyer present you will still have the right to stop answering at anytime. You also have 
the right to stop answering at anytime until you talk to a lawyer. Do you understand? 
 
A. Yes, sir. 
 

* * * 



 
BY OFFICER WILLIAMS: I need you to read this and sign it here. 
 
(THE DEFENDANT READ AND SIGNED SAME) 
 

* * * 
 
BY OFFICER LINDSEY: We want you to understand, Tyler, this is very important, that 
you-that, uh, you give us this statement, and that you're telling the truth and, uh-and we 
want you to tell it just like it happened. Okay. Okay? 
 
A. Yes, sir. 
 
BY OFFICER LINDSEY: Now you're going to have to speak up where we can 
understand you. 
 
EXAMINATION BY OFFICER WILLIAMS: 
 
Q. All right. What I need you to so [sic] is let me let you start. You need to start two days 
from when this happened or a day, whenever you think you need to start. Okay? 
 
A. Okay, Well Friday, I don't know the date, but- 
 
Q. What was Friday? 
 
A. The tenth, I guess. 
 

* * * 
 
A. We went-I came home cause I didn't go to school Friday. 
 
Q. Who is we? 
 
A. I was home alone. 
 
Q. Okay. 
 
A. And Christy FN2 was in Jackson and she was supposed to pick me up from school 
Thursday because I didn't have to go to school Friday for the field day, and she didn't 
come and she called me and asked me cause, you know, she'd been talking about doing 
it for awhile because of the way- 

FN2. The proper spelling of the name is “Kristi.” We have chosen to leave the spelling as 
it is in the transcript of the videotaped interview. However, in other portions of the 
opinion, we use “Kristi.” 



Q. Doing what? 
 
A. Killing Joey because-well she kept talking about it. I didn't actually think she was 
serious, and- 
 
Q. This is on May the tenth when y'all were talking about this? 
 
A. Yes, sir. 
 
Q. Okay. Were y'all taking by phone? 
 
A. Uh, not [sic]- well she had called me about the gun and I just told her that I had a 
gun, but because *871 it was a old gun in the fire and was bent or broke or something 
and it didn't-it wouldn't shoot so I got that just to say that I could try so she'd, you 
know, stop asking me about it and so it wouldn't work because- 
 
Q. And y'all planning this, this was on Friday, May tenth, when y'all was- 
 
A. Yes, sir. And she came and picked me up and I took that old gun and I think it was 
like four or five bullets. 
 
Q. Where'd you get the gun? 
 
A. It was-it came from my house, but it was like somebody on my stepdad's side. I think 
it was his-his grandpa's old gun or something. 
 
Q. What's your stepdad's name? 
 
A. Craig Clay. 
 
Q. Okay. 
 
A. And it didn't work so I had just got it and we went over to her house and she was 
happy, and, you know, she had- 
 
Q. What day was this? 
 
A. Friday. 
 
Q. This was still Friday. Okay. 
 
A. And we went over to her house and the gun was in the trunk, and, uh, when we went 
to her house we waited for Joey to get home and, you know, she was happy. I didn't 
think she-un, that she was going to do it because she was so happy and he'd been nice to 
her, and they went-we sat outside for a few minutes, and then her and Joey went in and 
took a bath together and then came out and then she rubbed his back for a little while and 



then they came back out and they sat on the couch and we were all hungry so me and 
Christy went and got-went to Subway and got some food, and then we came back home, 
and after we ate she got on the computer doing something and I was just laying down on 
the floor beside her and I fell asleep, and I'm not sure what time it was, but she woke me 
up and told me to go get in Tyler's bed. So I went up and got in Tyler's bed and so I 
wouldn't-so I'd be out of the middle of the floor and I went to sleep and I'm not sure what 
time, but Christy had set the alarm clock without me knowing and woke me up and then, 
but we-we went- 
 
Q. Do you have any idea what time it would have been? This was-this is going to be 
Saturday morning. Right? 
 
A. Yeah. This would be Saturday morning. 
 
Q. After midnight? 
 
A. Yeah. It was like in the night-it was like- 
 
Q. Was it before the sun come [sic] up? 
 
A. Yeah. It was like-I think it was like a little bit before four, but maybe three-thirty to 
four. 
 
Q. A.M.? 
 
A. Yes, sir. 
 
Q. Okay. 
 
A. And we went in his room and I didn't seriously think it would work and she was 
behind me and she put her hand on the trigger and I put my hand on the trigger and 
she kind of squeezed my trig-my hand because we didn't think it'd work. 
 
Q. Can you show me-show me what you mean by- 
 
A. I had the gun like this and my hand was sitting right- 
 
BY OFFICER LINDSEY: What kind of gun was it? 
 
*872 A. I'm not sure what brand, but it was just a .22. 
 
BY OFFICER LINDSEY: .22 rifle? 
 
A. Yes, sir. 
 
EXAMINATION BY OFFICER WILLIAMS: 



 
Q. Was it a automatic or bolt action? 
 
A. It was a bolt action. And, uh, I was sitting right there and she had her hand on mine 
and we're- 
 
Q. Was she reaching around in front of you or- 
 
A. She was-she had her hand I know it was in front of me somehow, and then I just 
closed by eyes and did it and it went off. I didn't actually think it'd go off because it was 
broke. 
 
Q. Had y'all tried to shoot it before? 
 
A. Uh- 
 
Q. Before you brought it to the house had you tried to shoot it or- 
 
A. Unh-unh. It had been in my dad's closet for a least three or four years. Nobody had 
ever used it. 
 
Q. Okay. 
 
A. And then we did it and then she took the computer and some stuff to make it look like- 
 
Q. What-just whenever the shot was fired was she- 
 
A. She was-she was- 
 
Q. -she was behind you. 
 
A. -like- 
 
Q. Was she aiming for you or, you know? 
 
A. No. I don't guess so. I was just holding the gun. I wasn't really aiming at anything. 
 
Q. Did you have it on your shoulder up here? 
 
A. Yeah. I had it right here. I wasn't really aiming. I was just pointing it somewhere at 
this time. 
 
Q. She had-and her hand was around- 
 
A. No. She was- 
 



Q. -in front of you on the trigger? 
 
A. She just had I guess that she was with one hand. I don't know where her left hand 
was, but she had her right hand I think like right here on my stomach, and then we did 
it and then after that I heard it go off and I looked at him and saw that it actually hit 
him and then I just ran out of the room. 
 
¶ 12. Near the end of the videotaped interview, his mother came in and asked the officers 
why she was not allowed to be present. The record reflects the following exchange: 
 
BY DEFENDANT'S MOTHER: Tyler,- 
 
BY OFFICER WILLIAMS: Do-do you want him to stop talking to us? Do y'all want to- 
 
BY DEFENDANT'S MOTHER: I want to be here with him. This is my child. You have 
to understand. 
 
BY OFFICER WILLIAMS: And he-he said prior that he-he wants to talk to you after he 
talks to us. 
 
BY DEFENDANT'S MOTHER: Tyler, do you know what you're-I mean you're telling 
them the truth. Right? 
 
BY THE DEFENDANT: (Head nodding yes) 
 
BY DEFENDANT'S MOTHER: Huh? 
 
BY OFFICER WILLIAMS: And he wants-and he wants to talk to you after he talks to us. 
 
BY DEFENDANT'S MOTHER: They're not making you say stuff that you don't want to 
say? 
 
*873 BY THE DEFENDANT: (Head nodding no) 
 
BY DEFENDANT'S MOTHER: Look at me. Look at me. Are you having problems? 
 
BY THE DEFENDANT: (Head nodding no) 
 
BY DEFENDANT'S MOTHER: Well what's wrong? 
 
BY OFFICER WILLIAMS: Do you want to go ahead and talk to her now, Tyler? 
 
BY THE DEFENDANT: (Head nodding no) 
 
BY DEFENDANT'S MOTHER: Do you? Son, just-Look, baby, tell me. Look. What's 
wrong? What's wrong, baby, Huh? 



 
BY THE DEFENDANT: I'm telling the truth. 
 
BY DEFENDANT'S MOTHER: Okay. What is the truth? 
 
BY THE DEFENDANT: That me and Christy did it. 
 
BY DEFENDANT'S MOTHER: Tyler, y'all killed him. 
 
(DEFENDANT CRYING) 
 
BY DEFENDANT'S MOTHER: Tyler! Tyler Wayne! Son look at me. Did you for real 
do that or are you just telling them that. 
 
BY THE DEFENDANT: We done this. 
 
BY DEFENDANT'S MOTHER: What did y'all do? Oh, God ... Tyler Wayne, are you 
sure you did this? 
 
BY THE DEFENDANT: Yes, Ma'am. 
 
BY DEFENDANT'S MOTHER: Tyler, do you know what that means? 
 
BY THE DEFENDANT: Yes, ma'am, momma. 
 
BY DEFENDANT'S MOTHER: What-Tyler, what is going on? 
 
BY THE DEFENDANT: She made me do it. 
 
BY DEFENDANT'S MOTHER: Tyler Wayne. 
 
BY THE DEFENDANT: I tried to get that old .22 that didn't work so it wouldn't work 
and so- 
 
BY DEFENDANT'S MOTHER: Tyler! 
 
BY THE DEFENDANT:-after she- 
 
BY DEFENDANT'S MOTHER: Oh, God, ... Tyler Wayne! Tyler, look at me. Stand up 
and talk to me, son. 
 
BY THE DEFENDANT: Momma, I can't stand up. My legs are hurting. 
 
BY DEFENDANT'S MOTHER: Could y'all let us stay here for a minute by ourselves? I 
don't understand. 
 



BY OFFICER WILLIAMS: Sure. 
 
BY DEFENDANT'S MOTHER: ... Tyler Wayne, please stand up, son. 
 
BY THE DEFENDANT: I can't. 
 
¶ 13. Two days after giving the videotaped confession, while in jail, Edmond called 
Marcus Sullivan, the father of one of Edmonds's female friends, and again confessed to 
killing Joey. The record reflects the following: 
 
Q. Mr. Sullivan, where do you work? 
 
A. Mississippi State. 
 
Q. And what do you do for Mississippi State? 
 
A. Computer programmer. 
 
Q. Sir, do you know the defendant in this case, Tyler Edmonds? 
 
A. Yes. 
 
Q. How is it that you know Tyler Edmonds? 
 
A. Tyler plays with Chasady. He comes to the house sometimes. 
 
Q. Did you know Tyler Edmonds back in May of 2003, sir? 
 
A. Yes. 
 
Q. Let me take you back to the night of Wednesday, May 14th, 2003. That's the 
Wednesday night following *874 Mother's Day. Do you recall that night, sir? 
 
A. Yes. 
 
Q. At that time were you aware-well, let me ask you this. Did you know who Joey 
Fulgham was? 
 
A. No, sir. 
 
Q. Were you aware that there was an individual named Joey Fulgham who had been 
murdered over here in Oktibbeha County? 
 
A. Yes. 
 
Q. Were you aware that this defendant, Tyler Edmonds, had been charged with the 



murder of Joey Fulgham? 
 
A. Yes. 
 
Q. On that night, on that Wednesday night-well, had you been to work that day, sir? 
 
A. Yes, sir. 
 
Q. Once you returned home that Wednesday night, did you ever have occasion to speak 
by telephone with this defendant, Tyler Edmonds? 
 
A. Yes, sir. 
 
Q. Would you please tell the ladies and gentlemen of the jury how it was that that 
happened? 
 
A. Tyler called the house and I was the only one home and he wanted me to get in touch 
with his mother. He had been trying to call his mother's house and there was no answer, 
and he asked had I heard about Joey, and I said I had. There was a pause and I asked 
him, Did you do it? He said, Yes, sir. 
 
Q. You asked him point blank, Did you kill Joey Fulgham? 
 
A. I asked him, Did you do it? 
 
Q. And what was his response, sir? 
 
A. Yes, sir. 
 
¶ 14. Four days after giving the videotaped confession, and two days after confessing to 
Sullivan, Edmonds gave a letter to Oktibbeha County Sheriff Dolph Bryan in which he 
requested to speak with Chief Deputy George Carrithers. In the letter, Edmonds said: 
 
I know that I have an attorney and I also know that I have the right to remain silent, but I 
have some important things to report. I would like to speak to Mr. George Carrithers 
about the murder case on Joseph Fulgham. I am willing to tell everything that I know in 
order to be exempt from jail/juvenile. 
 
¶ 15. On the same day that the letter was delivered to Sheriff Bryan (May 16), Edmonds, 
in a videotaped statement, recanted his earlier statement that he and Kristi killed Joey, 
and contended that Kristi acted alone. In this videotaped statement, Edmonds claimed to 
have been in the car when he heard a loud “pop” and to have not known that Joey had 
been shot until much later. 
 

ANALYSIS AND DISCUSSION OF THE ISSUES 
 



I. Voluntariness of Edmonds's Confession 
 
¶ 16. In this assignment of error, Edmonds argues that the trial court should have granted 
his motion to suppress his confession. The primary thrust of Edmonds's argument on this 
point is that his age, his lack of experience with law enforcement interrogation, the 
removal of his mother from the room during the interrogation, and the fact that the police 
officers allegedly used Kristi to pressure him into confessing, caused his confession to be 
unreliable, involuntary, and inadmissible. 
 
*875 ¶ 17. The trial court conducted a suppression hearing to determine whether 
Edmonds's confession was voluntarily and intelligently given. The record reflects that the 
trial court heard testimony from Officers James Lindsey, Tommy Whitfield, and Shannon 
Williams, in addition to Edmonds's mother, Sharon Clay, and his father, Danny 
Edmonds. The trial court also viewed the videotape of Edmonds's initial confession. The 
record also reflects that, prior to confessing, Edmonds, along with his mother, signed 
Miranda waiver of rights forms. There is no testimony that either of them asked for an 
attorney or for the interrogation to stop. Furthermore, the videotape interview was 
preceded by a second Miranda waiver of rights form, which was signed by Edmonds. 
 
¶ 18. In Dancer v. State, 721 So.2d 583, 586 (¶ 11) (Miss.1998), the Mississippi Supreme 
Court addressed the admissibility of a waiver of rights and confession by a thirteen-year-
old mentally-slow defendant. The Dancer court, quoting McGowan v. State, 706 So.2d 
231, 235 (¶ 19) (1997), held that “[w]hether there was an intelligent, knowing and 
voluntary waiver is essentially a factual inquiry to be determined by the trial judge from 
the totality of the circumstances.” Dancer, 721 So.2d at 587 (¶ 19). The court quoted 
approvingly from Fare v. Michael C., 442 U.S. 707, 99 S.Ct. 2560, 61 L.Ed.2d 197 
(1979): “This totality-of-the-circumstances approach is adequate to determine whether 
there has been a waiver even where interrogation of juveniles is involved. We discern no 
persuasive reasons why any other approach is required where the question is whether a 
juvenile has waived his rights, as opposed to whether an adult has done so....” Dancer, 
721 So.2d at 587 (¶ 19). In Hill v. State, 749 So.2d 1143, 1148 (¶ 10) 
(Miss.Ct.App.1999), this Court cited Dancer and noted that “the supreme court [in 
Dancer ] held to the rule that the totality of the circumstances applied to assessing 
whether the waiver and confession were properly obtained.” We noted that the court in 
Dancer used the fact that the evidence demonstrated that Dancer could read and write, 
that he had completed sixth grade, and that he was not coerced or threatened, to support 
the trial court's finding that the confession was knowingly and voluntarily given. Id. 
Applying prior precedent and considering the totality of the circumstances, we find no 
basis for concluding that Edmonds's confession was not voluntarily and intelligently 
given. 
 
¶ 19. Edmonds would have this Court adopt and institute new procedures specially 
applicable to youthful offenders. Specifically, Edmonds argues “that parents have a 
fundamental due process right to make decisions concerning the care, custody, and 
control of their children.” Therefore, Edmonds contends that parents should be able to 
control a minor child by being present when police officers question the child about 



crimes of such a serious nature as the one before this Court. However, Mississippi 
appellate courts have spoken on the issue of parental presence during interrogation for a 
capital crime. In Hill, we stated: 
 
It is clear Hill had no constitutional or statutory right to have his parents present during 
his interrogation for this capital crime. Additionally, pursuant to Clemons [ v. State, 733 
So.2d 266 (Miss.1999) (a case involving a fourteen-year-old defendant)], it appears 
equally certain that Hill's parents could not assert his constitutional rights to counsel and 
against self-incrimination on his behalf as this matter was in the jurisdiction of the circuit 
court beyond the protective environment of our youth court. 
 
Hill, 749 So.2d at 1148 (¶ 12). Under existing law and precedent, this Court is bound to 
apply the same standards for the *876 voluntariness of Edmonds's confession as it would 
for any other confession. Dancer, 721 So.2d at 587 (¶ 17). Therefore, there is no merit to 
the argument that Edmonds's mother should have been present while he was being 
questioned about his involvement in the murder. 
 
¶ 20. We briefly address Edmonds's contention that Kristi somehow pressured or coerced 
him into confessing. The crux of this argument centers on the police officers bringing 
Kristi into the room to speak with Edmonds immediately before he confessed. A review 
of the record reveals that Edmonds's account of what happened regarding this situation is 
not completely accurate. Deputy Tommy Whitfield, one of the sheriff deputies initially 
involved in the questioning of Edmonds, testified to the following: 
 
[Kristi] agreed that she would tell Tyler what she had told us so I went to the break room 
and got Tyler to come back into the office with Kristi. He sat down in the chair next to 
her. She told Tyler to hold her hand. He held her hand and she told Tyler something to 
the effect of it's okay. I told the truth. You can tell the truth.... We got Tyler up and took 
him straight to the next office and that's when James and Shannon did the video 
statement. 
 
¶ 21. It is ironic that Edmonds maintains that Kristi pressured him into confessing, while 
at the same time admitting in his testimony that he did not tell the authorities what Kristi 
told him to tell them. According to Edmonds's trial testimony, Kristi told him to say that 
he killed Joey and that it was an accident. However, out of a total of three statements,FN3 
Edmonds never stated that it was an accident, and in the first statement, even denied 
having any knowledge of the killing until sometime later when people started calling 
Kristi to tell her that Joey had been found dead. In the second statement, which was the 
first videotaped statement, Edmonds still did not say that the killing was an accident. 
Further, he did not take responsibility alone, as Kristi had instructed him to do. Instead, 
he implicated her, along with himself. While they were in jail, Kristi wrote him a letter 
reminding him that he still had not stated that the killing was an accident. If Kristi had 
applied the pressure that Edmonds would have us believe was applied, at least one of his 
statements would have been more favorable to her. 

FN3. Edmonds's first statement was a complete denial of having any knowledge of Joey's 
murder. This statement was not videotaped. 



¶ 22. Moreover, our holding that the trial court did not err in finding that Edmonds's 
confession was voluntarily given is buttressed by his heart-wrenching admission to his 
mother that he and Kristi did it. We will not repeat that portion of the confession here, as 
we have set it forth in toto in the facts portion of this opinion. Suffice it to say that his 
mother begged him to tell her that he had no involvement, but he steadfastly and 
adamantly insisted that he and Kristi did it. Even after the deputies left the room, 
Edmonds did not waiver in his confession to his mother that he and Kristi did it. The 
exchange with his mother is extremely compelling, and is indicative of the fact that 
Edmonds voluntarily confessed without any undue pressure, coercion, or threats from law 
enforcement officers, Kristi, or anyone else. 
 
¶ 23. An amicus brief filed with this Court by the Center on Wrongful Conviction and the 
Innocence Project New Orleans suggests that we adopt two new per se rules-one 
excluding any statement taken*877 from a minor outside the presence of his parents, and 
another requiring that law enforcement record the entire custodial interrogation of a 
minor. If we do not adopt a rule requiring a full recording of the interrogation of a minor, 
the amicus brief asks that we at least adopt a rule requiring that we look with extra 
suspicion on the voluntariness of a confession obtained without a full recording. We offer 
no opinion on the efficacy of the suggested rules, but point out that it is beyond the 
authority of this Court to adopt them. Any such changes in our rules of procedure or 
evidence must come from the Mississippi Supreme Court, while any changes regarding 
the court's jurisdiction of cases involving juveniles must be made by the Mississippi 
Legislature. 
 

II. Exclusion of Testimony of False Confession Expert 
 
¶ 24. Edmonds's allegation of error pertains to an expert witness, Dr. Allison Redlich, 
that he sought to introduce at trial. Dr. Redlich is an expert in the study of false 
confessions and has co-published, “Taking Responsibility for an Act Not Committed: 
The Influence of Age and Suggestibility.” Law and Human Behavior, vol. 27, no. 2, April 
2003. Edmonds sought to have her testify about the characteristics of false confessions 
and their alleged prevalence among juveniles. 
 
¶ 25. In 1993, the United States Supreme Court clarified the federal standard for the 
admission of expert testimony in Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579, 
113 S.Ct. 2786, 125 L.Ed.2d 469 (1993).FN4 In so doing, the Court recognized that the 
Federal Rules of Evidence had overruled the previous test for the admission of expert 
testimony, set out in Frye v. United States, 293 F. 1013, 1014 (D.C.Cir.1923). Frye had 
applied a “general acceptance” test for the admission of expert testimony, whereby “a 
scientific technique is inadmissible unless the technique is ‘generally accepted’ as 
reliable in the relevant scientific community.” Daubert, 509 U.S. at 584, 113 S.Ct. 2786. 
Daubert, by contrast, held that an expert's testimony should be admissible if it is both 
relevant and reliable. Id. at 589, 113 S.Ct. 2786. 

FN4. Although Daubert explicitly applied itself only to cases involving scientific expert 
testimony, the reasoning of the case was later extended to all other types of experts 



(including psychologists) by Kumho Tire Co. v. Carmichael, 526 U.S. 137, 119 S.Ct. 
1167, 143 L.Ed.2d 238 (1999). 

¶ 26. The Daubert court described the analysis that judges must apply when determining 
admissibility as a two-step inquiry: “the trial judge must determine at the outset ... 
whether the expert is proposing to testify to (1) scientific knowledge [reliability] that (2) 
will assist the trier of fact to understand or determine a fact in issue [relevance].” Id. In 
answering this inquiry, Daubert urged courts to use a non-exhaustive list of factors to 
help determine the admissibility of expert testimony: (1) whether the theory can be, and 
has been, tested; (2) whether the theory has been published or subjected to peer review; 
(3) any known rate of error; and (4) the general acceptance that the theory has garnered in 
the relevant expert community. Id. at 593-94, 113 S.Ct. 2786. 
 
¶ 27. In further describing the admissibility of expert testimony, the Court emphasized 
that “[t]he inquiry envisioned by Rule 702 is ... a flexible one.” Id. at 594, 113 S.Ct. 
2786. The Court also stated that “an expert is permitted wide latitude to offer opinions, 
including those that are not based on firsthand knowledge or observation.” Id. at 592, 113 
S.Ct. 2786. 
 
¶ 28. Although Daubert was decided in 1993, Mississippi did not adopt the *878 Daubert 
standard until 2003, in Miss. Transp. Comm'n v. McLemore, 863 So.2d 31 (Miss.2003). 
Prior to adopting the Daubert standard, Mississippi utilized the “general acceptance” 
standard as articulated in Frye. In McLemore, the Mississippi Supreme Court adopted 
Daubert because Rule 702 of the Mississippi Rules of Evidence (governing the 
admissibility of expert testimony) was amended May 29, 2003. The court found that the 
amended comment “makes no mention of Frye or the general acceptance test. Thus, the 
current version of Rule 702 recognizes that the Daubert rule, as modified, provides a 
superior analytical framework for evaluating the admissibility of expert witness 
testimony.” Id. at 39 (¶ 22). 
 
¶ 29. In McLemore, the Mississippi Supreme Court also provided additional guidance as 
to the role of the trial court as “gatekeeper”: “whether testimony is based on professional 
studies or personal experience, the ‘gatekeeper’ must be certain that the expert exercises 
the same level of ‘intellectual rigor that characterizes the practice of an expert in the 
relevant field.’ ” Id. at 37-38 (¶ 15) (quoting Kumho Tire, 526 U.S. at 152, 119 S.Ct. 
1167).FN5 In summary, McLemore reiterated that the trial court's job is to perform a two-
pronged inquiry: (1) whether the expert's testimony would be relevant, and (2) whether 
the proposed testimony is reliable. Id. at 38 (¶ 16) (citations omitted). The court repeated 
the Daubert caution that the determination of whether to allow an expert to testify is 
“flexible.” Id. The court also noted that “there is universal agreement that the Daubert 
test has effectively tightened, not loosened, the allowance of expert testimony.” Id. at 38 
(¶ 17) (citing Hammond v. Coleman Co., 61 F.Supp.2d 533, 537 (S.D.Miss.1999)). 

FN5. The McLemore court adopted both Daubert and Kumho Tire's extension of Daubert 
to all expert witnesses. 



¶ 30. When reviewing a trial court's decision to admit or reject expert testimony, the 
standard of review that we employ is abuse of discretion. Id. at 40 (¶ 28). Therefore, we 
will not reverse the trial judge's decision to deny the testimony of Dr. Redlich unless 
there was an abuse of discretion. 
 
¶ 31. Dr. Redlich offered an impressive curriculum vitae to the court. She received her 
Ph.D. in developmental psychology from the University of California at Davis, has held 
numerous research and teaching positions, and has received several awards for her work. 
In addition, she has been published in numerous publications, has several manuscripts 
under review or in progress, and has given numerous guest presentations and lectures. 
Two of the articles she has published were peer-reviewed. In short, there is no doubt that 
Dr. Redlich is eminently qualified in the study of false confessions. Her personal 
qualifications, however, do not make testimony about the field of false confessions 
admissible in court. 
 
¶ 32. After a day-long, pre-trial Daubert hearing on whether Dr. Redlich would be 
allowed to testify, the trial judge entered an order finding that Dr. Redlich's proposed 
testimony did “not satisfy the dictates of Mississippi Rule of Evidence 702 and will be 
excluded.” In its order, the court pointed out that “Dr. Redlich admitted that there is no 
empirical test available to determine whether a confession is truthful or not. Redlich also 
admitted that the hypothesis of false confessions cannot be tested empirically. Moreover, 
she could not say that there was a correlation*879 between youth in her test who falsely 
confessed to hitting the ‘Alt’ key and youth who falsely confessed to committing various 
felony crimes.” FN6 Dr. Redlich testified that it would be impossible to do an empirical 
test of false confessions because to do so would require taking juveniles to police stations 
and accusing them of crimes they had not committed. The court found that, overall, 
“Redlich indicated that there was very little study of false confessions and juveniles.” FN7 
The court then engaged in an application of Redlich's proposed testimony to the Daubert 
factors. 

FN6. Dr. Redlich had conducted an experiment where student participants were all given 
a document to type. All of the students were told not to hit the “Alt” key on their 
keyboard, because hitting the key would destroy or damage the computer system. At 
some point, the document would crash, and the student would then be rigorously 
questioned as to why they hit the “Alt” key-when, in fact, none of the students had hit the 
key. When accused of hitting the key, Dr. Redlich found that a significant percentage of 
the students falsely confessed to having done so. 

FN7. The court held that Dr. Redlich had “admitted that it is not scientifically proven that 
younger suspects are more likely to give false confessions than older suspects.” Edmonds 
attacks this statement in the court's order as refuted by a study presented the court by 
Redlich, where researchers had examined cases where they believed that someone who 
gave a false confession was later shown to be innocent. However, the record also 
indicates that there is some dispute as to the validity of the methodology used in the study 
cited by Redlich. After reviewing the record, we cannot say that the court “ignored” the 
study in finding that false confession expert testimony is unreliable under Daubert. 



¶ 33. As to the first factor, whether the theory has or can be tested, the trial court 
accurately found that Redlich herself had already admitted that the theory could not 
ethically be tested, and therefore would not be tested at all. The court also noted that it 
“was not able to determine if Redlich's assertion that there is a widespread misconception 
among the public that persons do not confess falsely unless they have been tortured or 
abused had been tested or is testable.” The court was not required to accept Redlich's 
mere assertion that there was such a misconception, because “[n]either Daubert nor the 
Federal Rules of Evidence requires that a court ‘admit opinion evidence that is connected 
to existing data only by the ipse dixit of the expert,’ as self-proclaimed accuracy by an 
expert is an insufficient measure of reliability.” McLemore, 863 So.2d at 37 (¶ 13) 
(quoting Kumho Tire, 526 U.S. at 157, 119 S.Ct. 1167). Although the trial court 
recognized that the psychology of false confessions is a social science and is not 
“Newtonian physics,” the court nonetheless found that “nothing in Daubert or its progeny 
hold [sic] that testability should be waived when evaluating the reliability of social 
science testimony.” The court pointed out that “personality inventory tests developed by 
social scientist [sic] such as the Minnesota Multiphasic Personality Inventory ‘MMPI-II’ 
have validity scales and thus, are testable.” 
 
¶ 34. In evaluating the second factor, whether the theory has been subjected to peer 
review and publication, the trial court found that, although there are “a number of 
publications regarding false confessions .... the proponents of the field of expert 
testimony regarding false confessions appears to be a small group.” Specifically, the 
court noted that the “group” appears to be six people, and there are two people who have 
attacked the field of false confessions.FN8 It is not clear from the court's *880 order that it 
found that this factor weighed strongly against the admissibility of Dr. Redlich's 
testimony, but the court clearly questioned the extent and quality of publication and peer 
review in what it deemed to be an “infant field.” 

FN8. The major proponents of the theory of false confession are Allison Redlich, Richard 
Leo, Richard Ofshe, Dr. Gisli Gudjonsson, Dr. Jon Sigurdsson, and Dr. Saul Kassin. The 
two in opposition are Dr. Michael Welner and Paul G. Cassell. An amicus brief filed with 
this Court suggests that the number of experts in the field is actually at least sixty 
individuals. However, there is no indication that this number, or even the existence of 
these experts, was presented to the trial court. Therefore, these figures cannot be taken 
into account when addressing whether the court erred in not admitting Dr. Redlich's 
testimony. 

¶ 35. The trial court also found that the third Daubert factor, known or potential rate of 
error, weighed against the admissibility of Dr. Redlich's testimony. As the court pointed 
out in its order, Dr. Redlich herself testified that there is no way to discern a possible rate 
of error in the field of false confessions, because the theory cannot ethically be tested. 
Therefore, the court found that this factor also “militates against admissibility.” 
 
¶ 36. In analyzing the final Daubert factor, general acceptance in the relevant scientific 
community, the court looked to how much acceptance the theory had gained in terms of 
admissibility in other courts. The trial judge found that some cases had allowed such 
testimony, some cases had addressed false confession experts but not allowed or rejected 



their admissibility, and some cases upheld a trial court's decision that false confession 
expert testimony should be excluded. After reviewing all the cases, the court held that it 
could not “say that expert opinion in the field of coerced or false confessions is widely 
accepted within the scientific community.” 
 
¶ 37. After reviewing the court's order, the record, and the relevant case law, we do not 
find that the court abused its discretion in rejecting the proposed testimony of Dr. 
Redlich. Whether we would have found the same result or a different one, the court did 
not abuse its discretion in finding that Dr. Redlich's testimony did not meet the standards 
for admissibility of expert testimony. 
 
¶ 38. We note that, although this particular issue is an area of first impression in 
Mississippi, the Mississippi Supreme Court has addressed an appeal concerning the 
admission of an expert on false confessions. In Thorson v. State, 895 So.2d 85, 123 (¶ 89) 
(Miss.2004), the Mississippi Supreme Court held that it could “find no evidence that the 
trial court abused its discretion in denying funds to hire Dr. [Richard] Leo.” As 
previously noted above, Dr. Leo is one of the major proponents of the validity and 
admissibility of false confessions. In Thorson, the defendant appealed, arguing that the 
lower court's refusal to give him funds to hire Dr. Leo constituted reversible error. The 
Mississippi Supreme Court noted that “Thorson was only able to show the trial court that 
there was a mere possibility of assistance from Dr. Leo,” and Thorson therefore could not 
show a “substantial need” to hire him. While Thorson did not deal with the same issue 
before us, the court did note that “several jurisdictions have held that this type of 
testimony [on false confessions], which essentially goes to the credibility of a witness, is 
not an appropriate subject for an expert witness, but should be left to the province of the 
jury.” Thorson, 895 So.2d at 123 (¶ 89) (citing United States v. Adams, 271 F.3d 1236 
(10th Cir.2001); State v. Tellier, 526 A.2d 941 (Me.1987); State v. Ritt, 599 N.W.2d 802 
(Minn.1999); State v. Davis, 32 S.W.3d 603, 608 (Mo.Ct.App.2000)). 
 
¶ 39. Therefore, although the Mississippi Supreme Court has not explicitly ruled on the 
admissibility of expert testimony about false confessions, we find that the *881 court's 
obvious questioning of the validity of such testimony lends credence to the trial judge's 
ruling. 
 
¶ 40. As support, Edmonds points to the fact that Mississippi courts allow testimony 
about the unique behaviors of sexually abused children. However, the trial judge also 
addressed this argument, and pointed out that “[c]hild sexual abuse testimony must also 
pass the relevance and reliability standards that all expert testimony must pass to be 
admissible.” Simply because a court found that testimony about child sexual assault was 
relevant and reliable, does not mean that false confession testimony is also relevant and 
reliable. The trial court in this case could only make its ruling based on whether the 
evidence that Dr. Redlich presented showed that her testimony and field of expertise are 
relevant and reliable enough to be admissible in court. As the trial court summarized, 
whatever evidence was presented that convinced the court in Crawford v. State, 754 
So.2d 1211 (Miss.2000) (overruled on other grounds), that expert testimony about 
sexually abused children met the Daubert standard, was lacking in the present case. 



 
¶ 41. Edmonds also points to Crane v. Kentucky, 476 U.S. 683, 689, 106 S.Ct. 2142, 90 
L.Ed.2d 636 (1986), where the Supreme Court held that a defendant should be allowed to 
answer the following question: “If the defendant is innocent, why did he previously admit 
his guilt?” However, in Crane, the defendant had been prevented from presenting the 
circumstances surrounding his confession, such as the fact that he had been held in a 
windowless room for a long time, that he had been “surrounded by as many as six police 
officers during the interrogation,” that he had not been allowed to contact his mother, and 
that he was badgered by the police officers questioning him. Crane, 476 U.S. at 684-85, 
106 S.Ct. 2142. Therefore, the issue in Crane was completely different from the issue 
now before us. The Supreme Court's holding that a defendant should be allowed to testify 
as to the circumstances of his confession does not necessitate that a defendant be allowed 
to present expert opinion about false confessions. Any expert-opinion evidence presented 
by the defendant to answer the question of why he admitted his guilt must still meet the 
requirements of the rules of evidence. In fact, the Crane court explicitly stated that “we 
have never questioned the power of States to exclude evidence through the application of 
evidentiary rules that themselves serve the interests of fairness and reliability-even if the 
defendant would prefer to see that evidence admitted.” Id. at 690, 106 S.Ct. 2142 (citing 
Chambers v. Mississippi, 410 U.S. 284, 302, 93 S.Ct. 1038, 35 L.Ed.2d 297 (1973)). 
Therefore, Crane does not compel us to find that Dr. Redlich's testimony was admissible. 
 
¶ 42. Edmonds argues that affirming the ruling of the trial court will have the effect of 
forbidding any defendant in Mississippi from ever introducing evidence about false 
confessions. We fully appreciate Edmonds's point, but we think it is too early to tell 
whether this will necessarily be the final result. The court here made it clear that it simply 
found Dr. Redlich's proposed expert testimony unreliable under Daubert. Given 
maturation in the field of false confessions, and time for the subject to expand and grow, 
we see no reason why a defendant in the future might not properly convince a court that 
expert testimony as to false confessions is admissible under Daubert. However, we 
cannot hold that the court here erred in finding that the offered testimony was 
inadmissible. 
 
*882 ¶ 43. Edmonds also cites a number of cases from other jurisdictions which reversed 
because a false confession expert was not allowed to testify about her field of expertise. 
However, we note that many of these cases are unreported, and therefore, not proper 
authority for this Court to address. Of the remaining cases, many were reversed for 
specific, narrow reasons. In United States v. Hall, 93 F.3d 1337 (7th Cir.1996), the case 
was reversed specifically because no Daubert hearing had ever been held to determine 
whether the testimony of an expert on false confessions was admissible. The case sub 
judice is distinguished by the fact that a Daubert hearing was, in fact, held. In Boyer v. 
State, 825 So.2d 418 (Fla. 1st DCA 2002), the trial court found that Dr. Ofshe was 
qualified as an expert, but incorrectly held that his testimony would not be helpful to a 
jury. Again, the case was not reversed because the higher court believed that expert 
testimony about false confessions was necessarily admissible, but because the trial court 
had improperly found that such testimony would not be helpful to a jury. Miller v. State, 
770 N.E.2d 763 (Ind.2002), reversed a trial court's exclusion of the entirety of Dr. Ofshe's 



testimony, instead of just a part of the statement. As in Boyer and Hall, the reversal was 
not because the lower court had found that false confession expert testimony meets 
Daubert, but was because the lower court had improperly excluded all of a witness's 
testimony. In United States v. Hall, 974 F.Supp. 1198 (C.D.Ill.1997), the court reversed 
where a false confession expert's testimony had been ruled inadmissible, but cautioned 
that such testimony should be allowed only generally (the expert could explain that false 
confessions exist and give testimony as to what causes false confessions, but could not 
apply those factors and analysis to the particular defendant and theorize as to what had 
made that defendant falsely confess). 
 
¶ 44. Given the above cases, very few of which strongly endorse the admissibility of 
expert testimony on false confessions, the numerous cases from other jurisdictions 
holding that such testimony is inadmissible,FN9 and the doubt that the Mississippi 
Supreme Court has cast on the admissibility of such testimony, we hold that the court did 
not abuse its discretion in declining to allow Dr. Redlich to testify about false 
confessions. The court clearly read and addressed all of the material before it in 
addressing the Daubert factors and in denying Dr. Redlich's testimony. We find no fault 
with the result reached by the trial court. 

FN9. See Adams, 271 F.3d at 1244-46; Tellier, 526 A.2d at 943-45; Ritt, 599 N.W.2d at 
810-12; Davis, 32 S.W.3d at 607-09. 

 
III. The Admissibility of Dr. Hayne's Testimony 

 
¶ 45. In framing his argument under this issue, Edmonds is a bit disingenuous. He 
contends that Dr. Hayne's opinion was that two persons (Edmonds and Kristi) 
simultaneously pulled the trigger of the gun that fired the shot that killed Joey. Before 
delving into our discussion of this issue, it is helpful to put into context how the matter of 
the two-person-trigger-pulling matter arose. To do so, we consult the record, first, for the 
direct examination of Dr. Hayne, and then the cross-examination. 
 
Q. Dr. Hayne, you have had an opportunity to review photographs of where Mr. 
Fulgham's body was found; is that correct? 
 
A. Yes, Ma'am. 
 
*883 Q. And the condition and the location and the position that his body was found; is 
that correct? 
 
A. That's correct, Counselor. 
 
Q. In addition, sir, you had an opportunity to view a videotaped confession of this 
defendant; did you not? 
 
A. I did, ma'am. 
 



Q. And portions of his version of how Mr. Fulgham was killed and how the gun was held 
and things of that nature; is that correct? 
 
A. Yes, Ma'am. 
 
Q. Based on the path of the projectile and everything that you viewed, do you have an 
opinion as to whether or not the defendant's version of the events is consistent with what 
you found in Mr. Fulgham? 
 
BY MR. WAIDE [DEFENSE ATTORNEY]: Your Honor, if the Court please, I object to 
as being totally outside of anything in his report and also outside of anybody's expertise, 
and under Daubert, he would have to show some basis for some expert opinion of 
anything like that. 
 
BY THE COURT: Let's approach. 
 
ATTORNEYS APPROACHED BENCH AND BENCH CONFERENCE WAS 
CONDUCTED OUTSIDE THE HEARING OF THE JURY PANEL AS FOLLOWS: 
 
BY MS. FAVER [PROSECUTOR]: Once again, Your Honor, the full report, all the 
diagrams, all the medical records, everything was provided to counsel in discovery. It 
was a ten-page autopsy report with attachments of diagrams, the pattern of the projectile, 
the path that the projectile went through Mr. Fulgham's skull, and everything of that 
nature. Everything has been turned over, the pictures, everything; and I believer under 
Holland, Dr. Hayne can within his medical degree of certainty and his expertise testify 
whether or not the injuries sustained by this victim is consistent with the defendant's 
version of what happened. 
 
BY THE COURT: Is that Holland, 705 So.2d.? 
 
BY MR. WAIDE: Your Honor, if the Court please, under the Daubert case which the 
Supreme Court has adopted, he has to show-we would be entitled to a Daubert hearing to 
show there's some scientific study on this area as to whether a pathologist has some 
expertise in saying that a version where two people hold a gun and shoot somebody 
sleeping is consistent with the manner of death, some scientific basis. The fact that he's a 
pathologist qualifies him to talk about the time of death, not anything like that. 
 
BY MS. FAVER: Your Honor, he's not just a pathologist. He's a forensic pathologist. 
There is a distinction. 
 
BY THE COURT: There is. The court in Holland versus State, 705 So.2d has allowed 
forensic pathologist to give opinions about whether the defendant's version of the events 
and the evidence as found on the victim based upon a reasonable degree of medical 
certainty and their expertise is consistent. I remember that case. It was panties shoved 
down the woman's throat and all. I will allow the question and the answer based on 
Holland v. State. I think there are-were some others after and before Holland even, but I 



was at the Supreme Court as a clerk when Holland was handed down and I have 
familiarity with that case and I will allow the question to be asked. You can certainly 
cross-examine him on the basis for that statement on cross. 
 
BY MS. FAVER: Thank you, sir. 
 
(BENCH CONFERENCE CONCLUDED) 
 
*884 BY THE COURT: You may proceed. 
 
BY MS. FAVER: Thank you. 
 
BY MS. FAVER: (Continuing) 
 
Q. Doctor, I had asked you regarding your examination of the victim, Joseph Fulgham, 
your examination of the photographs, the crime scene video, the location that Mr. 
Fulgham was found, and this defendant's version of what happened and how he was 
killed, based on a medical degree of certainty or within a medical degree of certainty, do 
you have an opinion one way or another whether or not that is consistent? 
 
A. I do. 
 
Q. And what is that, Doctor? 
 
A. Within a reasonable medical certainty, it's consistent with the scenario provided to me 
and would be in compliance with the facts I saw. 
 
¶ 46. As can be seen from the quoted passages, the State did not ask Dr. Hayne whether 
his autopsical findings were consistent with two people pulling the trigger. Moreover, Dr. 
Hayne did not testify to such a finding. The precise question asked by the State that drew 
the objection was this: 
 
Based on the path of the projectile and everything that you viewed, do you have an 
opinion as to whether or not the defendant's version of the events is consistent with what 
you found in Mr. Fulgham? 
 
Because of the intervening objection, this question was not answered. After the objection 
was overruled, the State then asked this question: 
 
Doctor, I had asked you regarding your examination of the victim, Joseph Fulgham, your 
examination of the photographs, the crime scene video, the location that Mr. Fulgham 
was found, and this defendant's version of what happened and how he was killed, based 
on a medical degree of certainty or within a medical degree of certainty, do you have an 
opinion one way or another whether or not that is consistent? 
 
¶ 47. Obviously, Dr. Hayne was competent to testify regarding the path of the projectile 



from the point it entered Joey's body. Because the autopsy provided Dr. Hayne with 
knowledge of the angle that the projectile traveled after entering Joey's body, Dr. Hayne 
also was competent to testify regarding the angle of the projectile prior to entering Joey's 
body, for it would have continued to travel at that angle unless it was deflected by 
striking a bone or some other hard object in Joey's body. There is nothing in Dr. Hayne's 
answer to the State's question which remotely suggests that he was opining about two 
people pulling the trigger of the murder weapon. 
 
¶ 48. As is seen in the following exchange between Dr. Hayne and defense counsel, it 
was the defense which brought up the matter of the two-person firing the shot. 
 
Q. Dr. Hayne, You testified earlier that the defendant's statement that you saw was 
consistent with how the gunshot wound occurred? 
 
A. It would be consistent with the physical findings that I observed and the information 
provided to me by opposite side counsel. 
 
Q. And do you understand that the evidence is that two people fired that shot? 
 
A. That was essentially the summary of the information given to me and seen on the 
video. 
 
Q. And let's suppose if one person had fired that shot, would your opinion be the 
same? 
 
*885 A. I could not exclude that; however, I would favor that a second party be 
involved in that positioning of the weapon. 
 
Q. And what would be the distance of the shot? 
 
A. The distance? 
 
Q. Based on the fact that if one person had done this? 
 
A. The distance of the shot, if you're addressing the muzzle of the weapon to the back of 
the head, all I can tell you it's at least two or three inches away. If you are talking about 
the relative position of the weapon, then I would indicate that the weapon was placed 
much more towards the bed and that would be consistent with one person assisting 
another person to achieve that trajectory, the aiming of the weapon. Since it would be 
past the center line of the decedent's head and fired, 20 degrees past the center line of the 
head, so, therefore, it would be consistent with two people involved. I can't exclude one, 
but I think that would be less likely. 
 
Q. And of course, this was information provide to you by opposite counsel; isn't that 
correct? 
 



A. Not all. It's provided on video. Also, some of the information derived from the autopsy 
itself, and then also looking at the photographs of the scene. 
 
¶ 49. In considering Dr. Hayne's testimony in context, it is critical to remember that in 
Edmond's confession, Edmonds-despite saying at one point that Kristi's hand was on the 
trigger-made it clear during further questioning that he was unsure of the location of 
either of Kristi's hands when the fatal shot was fired, although he thought her right hand 
was on his stomach. Of equal importance is Edmonds's statement that he “was just 
holding the gun” and “wasn't really aiming at anything,” that he “was just pointing it 
somewhere at [that] time.” 
 
¶ 50. It is not debatable that Joey was shot almost in the center of the back of his head. 
For that to happen, someone had to aim or point the gun toward Joey's head. If Edmonds 
did not do the aiming, then Kristi did. On these facts, we do not find Dr. Hayne's 
testimony problematic for two reasons. 
 
¶ 51. First, it was the defense, not the State, that asked the question regarding the two-
person-trigger-firing scenario. Second, it is clear that the point which Dr. Hayne was 
attempting to make is that, given Edmonds's testimony that Edmonds did not aim the 
weapon at anything, it was more likely than not that another person assisted. This 
interpretation is clearly borne out by Dr. Hayne's answer to the following hypothetical 
question asked by the defense attorney: “And let's suppose if one person had fired that 
shot, would your opinion be the same?” Dr. Hayne's answer was, “I could not exclude 
that; however, I would favor that a second party be involved in that positioning of the 
weapon.” Had Edmonds not stated in his confession that he did not aim the weapon, there 
would not have been any basis for Dr. Hayne to answer as he did. Dr. Hayne is a well-
respected forensic pathologist who has performed many autopsies in this state and has 
given in-court expert testimony numerous times. He knows that you cannot look at a 
bullet wound and tell whether it was made by a bullet fired by one person pulling the 
trigger or by two persons pulling the trigger simultaneously. The record does not bear out 
Edmonds's contention that that was Dr. Hayne's testimony in this case. 
 

*886 [4] ¶ 52. Therefore, we find no merit in Edmonds's assertion that a Daubert 
hearing was required before Dr. Hayne could answer the question that drew the objection 
from the defense. At that time, Dr. Hayne had already been qualified as an expert in 
forensic pathology. We agree with the trial court that, under Holland v. State, 705 So.2d 
307 (Miss.1997), Dr. Hayne, as a qualified forensic pathologist, was competent to answer 
the question asked him by the State, without being subjected to a Daubert hearing. 
 

[5] ¶ 53. Even if we were to hold that the trial court erred in allowing Dr. Hayne to 
answer the State's question without conducting a Daubert hearing, based on the evidence 
in this case, we would hold it harmless error, given the fact that Edmonds admitted not 
once but twice that he killed Joey. It cannot be legitimately argued that Edmonds's 
admission to Sullivan was tainted by Kristi's influence or by any tactics used by law 



enforcement. As we noted in the facts portion of this opinion, Edmonds voluntarily called 
Sullivan from the jail and informed Sullivan that Edmonds committed the murder. 
Additionally, the defense presented Dr. James Lauridson, a forensic pathologist with 
twenty years of experience, who categorically disputed any suggestion that a forensic 
pathologist or anyone else could look at a wound and the trajectory of the bullet that 
caused the wound and tell how many persons fired the shot. Surely, if Dr. Hayne's 
testimony had the effect that the dissent would have us believe it did, Dr. Lauridson's 
testimony served as a counterweight to it, robbing it of any undue prejudicial weight on 
the jury. This issue is devoid of merit. 
 
¶ 54. In support of its view that Dr. Hayne's testimony was unfairly prejudicial to 
Edmonds, the dissent quotes the following passage from the State's opening statement: 
“You're going to hear how Kristi stood behind him and held him and you're going to hear 
how they both put their finger on the trigger and you're going to hear how they both shot 
and killed Joey Fulgham.” The dissent reads this statement as conclusive proof that the 
State was postulating a two-person-trigger-pulling theory as the centerpiece of its case 
against Edmonds. We find the dissent's deduction flawed because of one obvious reason: 
during the State's examination of Dr. Hayne, it did not attempt to develop such a theory. 
If the central focus of the State's case was the two-person-trigger-pulling theory, we find 
it indeed strange that the State never asked the question that was the centerpiece of its 
case. 
 
¶ 55. We believe that the statement of the prosecutor was not that two people, at the same 
time, pulled the trigger of the gun that killed Joey Fulgham. What the prosecutor said was 
“ you're going to hear how they both put their finger on the trigger and you're going to 
hear how they both shot and killed.... ” Parsed literally, it is clear that the prosecutor was 
merely summarizing Edmonds's confession. 
 
¶ 56. In his confession, Edmonds, at one point, stated that both he and Kristi had their 
fingers on the trigger of the gun, and at a later point, stated that he really did not know 
where Kristi's hands were, although he thought that her right hand was on his stomach. 
Edmonds makes clear, however, that immediately before the fatal shot was fired, Kristi 
was assisting him in some way. It is a reasonable extrapolation from Edmonds's 
descriptive depiction of Kristi's assistance that Kristi assisted in the aiming and 
positioning of the gun. This conclusion is undergirded by the fact that Edmonds said he 
did not aim the gun, yet the bullet hit the intended target. We believe that it is that facet 
of *887 Edmonds's confession that the prosecution was referencing in stating that “they 
both shot and killed Joey Fulgham,” and we find it highly unlikely that the State's 
opening argument was intended to indicate that both Kristi and Edmonds pulled the 
trigger together, thereby killing Joey. If that was what the State had intended to lay out 
for the jury, the statement would have sounded something like: “you're going to hear how 
they both put their finger on the trigger and you're going to hear how they both then shot 
and killed Joey Fulgham.” 
 
¶ 57. The dissent's next contention, that the trial judge forced the defense to delve into the 
matter of the two-person-trigger-pulling scenario, is likewise not borne out by the record. 



When the trial judge stated to the defense that the defense could cross-examine Dr. 
Hayne on Dr. Hayne's basis for that statement, Dr. Hayne had neither made a statement 
nor given any indication that he either believed that the manner of Joey's death was 
consistent with Edmonds and Kristi both pulling the trigger or that it was consistent with 
one helping the other in any manner. The trial judge was actually responding to the 
following statement made by the defense: “[W]e would be entitled to a Daubert hearing 
to show there's some scientific study on this area as to whether a pathologist has some 
expertise in saying that a version where two people hold a gun and shoot somebody 
sleeping is consistent with the manner of death, some scientific basis.” As already 
noted, the pathologist, Dr. Hayne, had said nothing about any version of Edmond's 
confession. That was the defense characterization of what the evidence showed. 
Therefore, the most logical explanation of the trial judge's statement is that the trial judge 
was saying to the defense, “if you believe that is what Dr. Hayne's opinion is, you can 
cross-examine him on it.” 
 
¶ 58. For the reasons discussed above, we believe the dissent has read too much into the 
prosecution's opening statement and has found prejudicial effect where none exists. We 
now return to a discussion of the other issues. 
 

IV. Failure of the State to Disclose Dr. Hayne's Two-Person-Trigger Firing Opinion 
 
¶ 59. Edmonds also argues that the court erred in allowing Dr. Hayne's testimony because 
the State failed to disclose to him that Dr. Hayne would testify that two people pulled the 
trigger of the murder weapon. As we have already noted, that was not Dr. Hayne's 
testimony on direct examination. Therefore, there was no obligation to disclose anything. 
Further, it was Edmonds's own counsel who asked the hypothetical question, giving rise 
to the answer about which Edmonds now complains. For obvious reasons, the State 
cannot be expected to disclose, as a part of its pretrial discovery obligations, the answers 
which its expert may give to cross-examination questions that are propounded for the first 
time during trial. We find no merit in this issue. 
 

V. Exclusion of Statement of Witness Who Died Before Trial 
 

[6] ¶ 60. In his fifth point of error, Edmonds alleges that the court erred in refusing to 
admit the statement of Toni Mitchell, a witness who died before the trial began. Mitchell 
had previously given the police a statement, saying that Kristi Fulgham had asked her for 
a gun to shoot a dog. Edmonds argued that this statement would corroborate his assertion 
in his recanted confession that Kristi had also *888 asked him for a gun to shoot a 
dog.FN10 Although the court did not allow the statement to be introduced at trial, 
Mitchell's granddaughter, Vanessa Sistrunk, testified at trial that Kristi had asked both 
her and her grandmother for a gun. 

FN10. In his initial confession, Edmonds stated that Kristi had asked him for a gun to 
shoot Joey Fulgham. 



¶ 61. After being asked by Edmonds's counsel to “Tell us what she said about the dog,” 
Sistrunk testified that Kristi said “[t]hat she [Kristi] would like to borrow a gun. I told her 
that I did not have one. She said that she had asked my granny, Toni Mitchell, about the 
gun.” At that time, the State objected, and the court instructed Edmonds's counsel to “ask 
specific questions and don't give your witnesses just license to....” Edmonds's counsel 
then rephrased his question to ask Sistrunk only what Kristi had told Sistrunk herself. 
Sistrunk then testified that Kristi had asked her to get a gun so she could shoot a stray 
dog. When asked if Kristi said she was having a problem with the dog, Sistrunk testified 
that Kristi “said she wanted to kill the SOB.” 
 
¶ 62. Mitchell's statement to the police was essentially the same as the testimony given by 
Sistrunk. In the statement, Mitchell stated that Kristi asked her for a gun “to shoot a stray 
dog.” Mitchell stated that Kristi had asked her this twice. Both times, Mitchell refused to 
allow Kristi to borrow a gun. There was no indication that Kristi had asked Mitchell to 
borrow a gun for any purpose other than to shoot a dog that was causing problems for 
Kristi. 
 
¶ 63. In its order denying Edmonds's motion for a new trial or directed verdict, the court 
stated that it would not grant a new trial to Edmonds on this issue, because “the jury did 
hear that Kristi Fulgham had attempted to get a gun from Toni Mitchell.... Vanessa 
Sistrunk testified that she was related to Miss Mitchell and that Kristi had tried to get a 
gun from Miss Mitchell and failed and that Kristi had tried to get a gun from Vanessa and 
failed.” 
 
 64. When reviewing a trial court's decision to admit or exclude certain evidence, we will 
reverse only if there is an abuse of the court's discretion: “the admissibility of evidence 
rests within the trial court's discretion.” Davis v. State, 767 So.2d 986, 996 (¶ 24) 
(Miss.2000) (quoting Hall v. State, 611 So.2d 915, 918 (Miss.1992)). 
 
¶ 65. Edmonds urges us to find reversible error on this point because he alleges that the 
statement should have been admissible under Mississippi Rule of Evidence 804(b)(5), 
which states that the statement of an unavailable witness may be offered if the statement 
is evidence of a material fact, the interests of justice will be served by admitting the 
statement, and “the statement is more probative on the point for which it is offered than 
any other evidence which the proponent can procure through reasonable efforts.” As 
support, Edmonds cites Randall v. State, 806 So.2d 185 (Miss.2001), where the 
Mississippi Supreme Court reversed a conviction because the court had failed to admit 
the statement of an unavailable witness. 
 
¶ 66. In the case sub judice, we find that the statement was properly denied under Rule 
804(b)(5). Since Sistrunk testified to virtually the same information as was contained in 
Mitchell's statement to the police, Mitchell's statement was not “more probative on the 
point” than Sistrunk's testimony at trial. Furthermore, the jury did hear that Kristi had 
asked *889 Mitchell for a gun; although there was an objection to Sistrunk's testimony 
about what Kristi had asked her grandmother, the court did not tell the jury to disregard 
the statement, but merely told Edmonds's attorney to be more careful with his questions. 



We find that the present case is distinguished from Randall by virtue of the fact that, in 
Randall, the excluded statement was the only evidence the defense could offer to support 
its theory. There was no repetitive testimony from a different witness, and the same 
testimony certainly was not offered in any form. That set of facts is completely different 
from the present case, where another witness testified both to the same fact and to the 
exact evidence that Edmonds wished to have introduced. 
 
¶ 67. After reviewing the record and the relevant case law, we find that the court did not 
abuse its discretion in refusing to admit Mitchell's statement. Therefore, we find no merit 
in this issue. 
 

VI. Not Allowing Edmonds to Fully Present his Defense 
 
¶ 68. Under this assignment of error, Edmonds argues that the trial court erred in not 
allowing him to introduce allegedly crucial evidence which would have supported his 
defense. He contends that he did not kill Joey, and that it was more likely that Kristi, 
acting alone, killed Joey. As support for his contention, Edmonds sought to introduce 
evidence in the form of testimony from his father, Danny Edmonds, about statements 
allegedly made by Kristi and a videotape of a segment of the Montel Williams television 
show. According to Edmonds, his father's testimony and the videotape of the television 
show were key pieces of evidence that would have helped to reveal Kristi's desire and 
motive to kill Joey. 
 
¶ 69. Danny, who is also Kristi's father, gave a statement to the Oktibbeha County 
Sheriff's Department in which he stated that Kristi had asked him for a gun because she 
wanted Joey dead. In that statement, Danny said that Kristi had told him that she wanted 
Joey dead because he was mean to her and her kids, that she had made up her mind to do 
it, and that she would either shoot Joey in his car or while he was asleep. 
 
¶ 70. At trial, Danny was called as a witness by the defense; according to statements 
made to the court, he was to testify about the comments Kristi made to him about 
wanting Joey dead. Immediately prior to Danny's testimony, the prosecution entered a 
hearsay objection to his proposed testimony about statements Kristi made to him. The 
defense countered that the statements were a declaration against interest and were 
admissible under Mississippi Rule of Evidence 804(b)(3) and the United States Supreme 
Court's ruling in Chambers v. Mississippi, 410 U.S. 284, 93 S.Ct. 1038, 35 L.Ed.2d 297 
(1973). 
 
¶ 71. There is no question that Kristi's statements to Danny, already recited in full, were 
hearsay; therefore, in order to be properly admitted, they would have to fall under one of 
the hearsay exceptions or within the parameters of Chambers, as Edmonds suggests. 
 
¶ 72. Mississippi Rule of Evidence 804(b)(3) states in pertinent part: 
 
(b) Hearsay Exceptions. The following are not excluded by the hearsay rule if the 
declarant is unavailable as a witness: 



 
(3) Statement Against Interest. A statement which was at the time of its making so far 
contrary to the declarant's pecuniary or proprietary interest, or so far tended to subject 
him to civil or criminal liability, or to render invalid a *890 claim by him against another, 
that a reasonable man in his position would not have made the statement unless he 
believed it to be true. A statement tending to expose the declarant to criminal liability and 
offered to exculpate the accused is not admissible unless corroborating circumstances 
clearly indicate the trustworthiness of the statement. 
 
(emphasis added). 
 
¶ 73. In ruling on the unavailability of a witness under Rule 804(b)(3), the Mississippi 
Supreme Court has held that “[i]t is not enough to presume or [suspect] that someone will 
assert his Fifth Amendment privilege against self-incrimination and refuse to testify. 
They must be called to the stand and there refuse to testify before they become 
unavailable due to invoking the Fifth Amendment.” Slater v. State, 731 So.2d 1115, 1118 
(¶ 9) (Miss.1999). 
 
¶ 74. Kristi's unavailability was never proven. The trial court specifically declined to rule 
on the admissibility of her statements to Danny until either side declared its intention to 
call Kristi to the stand. The record does not reflect that either side manifested an intention 
to call her to the stand after the court gave its ruling. Accordingly, we find that Kristi's 
statements to Danny do not fall within the hearsay exception of Rule 804(b)(3) because 
she was never legally unavailable. 
 
 75. Even if we were to find that Kristi was unavailable as a witness, we are not 
convinced that the statements were against her penal interest at the time she allegedly 
made them. If Kristi had met with Danny after the murder and told him that she had 
killed Joey, then there would be no question that her statement would be against her penal 
interest. However, no matter how one reads Kristi's statements, that is clearly not what 
she said. Kristi merely told Danny that she wanted Joey dead, that she would tell Joey 
that she was broken down and when he came to assist her, she would shoot him, and that 
she would shoot him while he was asleep if the other method did not work. In essence, 
what Kristi did was tell Danny Edmonds about her desire to do an act in the future; she 
did not tell him that she had done the act. There is a significant difference between 
someone saying that she wants another person dead, or will kill the other person at some 
indefinite time in the future, and saying that she has killed the other person after the other 
person turns up dead. The former is an expression of the person's state of mind or 
intention to act, while the latter is an admission of guilt to a crime committed. One may 
always change her mind and not commit a contemplated criminal act. Nothing in Kristi's 
statement would have, at the time she made it, exposed her to criminal liability; therefore, 
it was not a statement against her penal interest. Based on her statement, she could not 
have been prosecuted for attempted murder, as she had not taken any overt act toward 
accomplishing the crime of murder. 
 



[10] ¶ 76. Moreover, there were no corroborating circumstances clearly indicative of 
the trustworthiness of Kristi's statement, as required by the rule. Even Danny said he did 
not believe what Kristi said because she is “a big liar and can tell convincing lies with a 
straight face.” Further, there was nothing in the statement indicating that Kristi planned to 
act alone. Indeed, her statement that she “wanted Joey dead” is as much indicative of the 
fact that she might hire or convince someone to kill him as that she might do it herself. 
There is no evidence that Kristi ever called Joey and told him that she was broken down 
on the road. In her statement to Danny, she said that she would call Joey, tell him that she 
was broken down on the *891 road, and that when he came to see about her, she would 
shoot him. She said she would shoot him while he was asleep only if the first plan did not 
work. There was no corroborating evidence that the first plan did not work or that it was 
ever attempted. 
 
¶ 77. We next examine whether Kristi's statements to Danny fall within the court's 
holding in Chambers. Edmonds argues that even if the trial court disallowed the 
statements on the basis of hearsay, Green v. State, 442 U.S. 95, 99 S.Ct. 2150, 60 
L.Ed.2d 738 (1979), and Chambers make it clear that under the due process clause, the 
hearsay rule cannot be used to preclude a criminal defendant from introducing the fact 
that another has admitted to the crime of which the defendant stands accused. Edmonds's 
own argument points out the key distinction between those cases and his own. 
 
¶ 78. In Chambers and in Green, the perpetrators made voluntary, spontaneous 
confessions to close friends that they had, in fact, killed the victims. Here, there is 
nothing in Kristi's statements to Danny to even remotely suggest that she was confessing 
to him that she had killed Joey. In Chambers, the Supreme Court was faced with the task 
of resolving whether the lower court erred in not allowing the hearsay statements 
pertaining to another man having confessed to committing the murder to which Chambers 
was charged with committing.FN11 In resolving that issue, the court stated that “[t]he 
hearsay statements involved in this case were originally made and subsequently offered at 
trial under circumstances that provided considerable assurance of their reliability.” FN12 
Chambers, 410 U.S. at 300, 93 S.Ct. 1038. The court noted that “each of McDonald's 
confessions was made spontaneously to a close acquaintance shortly after the murder had 
occurred.” Id. Here, we do not having Kristi confessing to Danny that she killed Joey 
shortly after the murder had occurred. We only have Kristi's statement, before the 
murder, that she wanted Joey dead. The Chambers court also noted that “each one [the 
confessions] was corroborated by some other evidence in the case.” Id. Here, the only 
corroboration that we have is that Joey was shot while he slept. However, shooting him in 
his sleep was not supposed to happen unless shooting him on the road did not work. As 
we have already stated, there is no evidence that an attempt was made on Joey's life by 
Kristi or anyone else claiming to be broken down on a road. The Chambers court further 
noted that “each confession here was in a *892 very real sense self-incriminatory and 
unquestionably against interest.” In the case before us, we find Kristi's statements, at 
most, are only borderline self-incriminatory because no criminal act had occurred when 
the statements were made. Also, as previously stated in this opinion, we do not find the 
statements to be against Kristi's penal interest. Therefore, unlike the court in Chambers, 



we do not find that “[t]he testimony rejected by the trial court bore persuasive assurances 
of trustworthiness and thus was well within the basic rationale of the exception for 
declarations against interest.” Id. at 302, 93 S.Ct. 1038. 

FN11. In Chambers, Chambers was charged with murdering a policeman. Chambers 
proclaimed his innocence, and another man, Gable McDonald, came forward and 
confessed to having killed the policeman. However, McDonald later repudiated his prior 
sworn confession. At trial, Chambers tried to introduce the testimony of three of 
McDonald's friends; each was scheduled to testify that Chambers had told them that he 
had killed the policeman. Nevertheless, the lower court ruled that their testimony was 
inadmissible hearsay. 

FN12. In Green v. State, 442 U.S. 95, 99 S.Ct. 2150, 60 L.Ed.2d 738 (1979), the Supreme 
Court was faced with a similar set of circumstances as in Chambers. In that case, Green 
and Carzell Moore were indicted together for the rape and murder of a woman. At trial, 
Green tried to introduce the testimony of a witness who claimed that Moore had told him 
that he actually killed the woman. The court refused to allow the testimony, ruling that it 
was hearsay. In reversing the lower court, the Supreme Court stated that “substantial 
reasons existed to assume its [the excluded testimony] reliability.... Moore made his 
statement spontaneously to a close friend. The evidence corroborating the confession was 
ample.... The statement was against interest, and there was no reason to believe that 
Moore had any ulterior motive in making it.” See Green, 442 U.S. at 97, 99 S.Ct. 2150. 

[11] ¶ 79. For the sake of thoroughness, we very briefly address the issue of the trial 
court's refusal to admit a videotape of a segment of the Montel Williams television show. 
Edmonds contends that the videotape was key in demonstrating the tumultuous nature of 
Kristi and Joey's relationship. Edmonds argues that the videotape was further proof that 
Kristi had the desire and motive to kill Joey. In refusing to admit the videotape, the trial 
court properly conducted a Mississippi Rule of Evidence 403 analysis. The court found 
that the videotape was unduly prejudicial and that any probative value was outweighed 
by the potential to confuse the issues or mislead the jury. We agree. Furthermore, since 
the particular episode of the show aired in September 2000, we fail to find that it had 
significant probative value two and a half years later. Therefore, we cannot find that the 
trial court abused its discretion in refusing to admit the videotape. This issue is without 
merit. 
 

VII. The Trial Court's Exclusion of Potential Jurors for Cause 
 

[12] ¶ 80. Edmonds argues that the trial court erred in excluding four jurors because 
the court believed that the potential jurors would consider his age. A review of the record 
reveals that each of the potential jurors in question expressed concerns about Edmonds's 
age in one form or another. 
 
¶ 81. Edmonds first argues that the trial court wrongly excluded Rhonda Harris. The 



following conversation transpired between Ms. Harris and the court: 
 
BY THE COURT: Ms. Harris, I'm going to ask you the same question. Would the fact 
that Mr. Edmonds is 15 years old affect your ability to fairly listen to this case and decide 
the case on the evidence presented? 
 
A. It would, Judge. I have a nephew about his age. 
 
BY THE COURT: You could not? 
 
A. No, I couldn't. 
 
BY THE COURT: Because of the age? 
 
A. Yeah. 
 
BY THE COURT: You could not listen to the evidence and return a true verdict, whether 
it was favorable to him or unfavorable to him, based upon his age? 
 
A. I just couldn't. 
 
¶ 82. Edmonds next argues that Joe Farris was wrongly excluded by the court. The record 
reflects that Farris had a somewhat lengthy conversation with the court in which he 
clearly expressed his concerns with Edmonds's age. The relevant portion of Farris 
conversation with the court was as follows: 
 
BY THE COURT: Yes, Sir. 
 
A. I [Joe Farris] have serious reservations about the age of the defendant. 
 
BY MS. FAVER: I'm sorry, sir. I didn't hear. 
 
BY THE COURT: He has serious reservations about the age of the defendant. 
 
*893 ¶ 83. Edmonds goes on to argue that the trial court erroneously excluded Carole 
Doughty. The record reflects that the following colloquy occurred between the 
prosecution and Doughty: 
 
BY MS. FAVER: With everything you [Doughty] just said, is that going to affect your 
ability to be fair in this case? 
 
A. Well, I will try to be just and fair and I will try to be fair, but still I think it's hard 
because of his immaturity and lack of knowledge in his heart. 
 
BY MS. FAVER: So it would affect your ability? 
 



A. Yes, I guess so. 
 
¶ 84. Finally, Edmonds contends that the trial court erred in excluding R.W. Tutton. 
Tutton engaged in the following conversation with the court: 
 
A. The only problem I [Tutton] had is if you say I'm going to prove that he did something 
without any consideration but this one day. If he snapped and did something just like that 
and I would have to answer to why he did it or what happened if it did come to that. 
 
BY THE COURT: Now let me ask you this. If the State's evidence was such that at the 
end of the case, after you have heard everything and all the law, that the evidence was 
such that you were convinced beyond a reasonable doubt of this defendant's guilt of some 
crime that you're instructed on, could you return a guilty verdict if the State met its 
burden of proof and convinced you of his guilt beyond a reasonable doubt? 
 
A. Well, I could if he convinced me that he would did [sic] something. I just have no 
reasoning like that. I mean, it would be hard for me to just say if you say when you come 
to court and say I'm depending on what he did this day, this day, this hour at that time, 
and no more. If they could prove that he did do it this day at that hour, then I would still 
be kind of thinking why he did it and along that part. 
 

[13] [14] ¶ 85. After individual questioning, the trial court properly concluded 
that each potential juror would be somehow influenced by Edmonds's age and could not 
be totally impartial. Mississippi Code Annotated section 13-5-79 (Rev.2002) provides in 
pertinent part that “[a]ny juror shall be excluded ... if the court be of opinion that he 
cannot try the case impartially, and the exclusion shall not be assignable for error.” See 
Coverson v. State, 617 So.2d 642, 646 (Miss.1993). “In short, the important and long 
established maxim has been: (1) that a defendant has no right to have specific prospective 
jurors try his or her case, and (2) that a defendant cannot complain on appeal of a 
particular exclusion if the end result was a jury composed of fair and impartial jurors.” Id. 
(citing Sherman v. State, 234 Miss. 775, 780, 108 So.2d 205, 207 (1959)). Findings of the 
trial court on the impartiality of jurors are given deference because the trial judge is in a 
better position to evaluate responses. Davis v. State, 660 So.2d 1228, 1244 (Miss.1995) 
(citations omitted). Therefore, we find that the trial court did not abuse its discretion in 
excluding these potential jurors. 
 

VIII. Sentence Instruction 
 

[15] ¶ 86. In this issue, Edmonds claims that the trial court erred in refusing to inform 
the jury of the possible life sentence he would receive if convicted. The core of 
Edmonds's argument is that he believes that the jurors might have been misled into 
believing that, due to his age, he could receive a sentence less than life. 
 



*894 ¶ 87. During voir dire, the court questioned jurors as to any potential problems they 
would have because of Edmonds's young age. One juror raised her hand and asked to 
approach the bench, where she indicated that she would have a problem with “capital 
punishment.” At that point, The trial judge asked her if she understood “this is not a case 
where the death penalty could be imposed?” The trial judge went on to inform the juror 
that Edmonds “is not old enough by law to receive the death penalty. Do you understand 
that? This is not a death penalty case.” The juror then indicated that she would not have a 
problem because of Edmonds's age. After the juror returned to her seat, the court 
addressed the entire venire: “Does everybody understand even though this charge is 
capital murder, this is not a case where a death sentence could be returned? ... You're not 
being asked to decide whether a death penalty is appropriate in this case.” 
 

[16] ¶ 88. Under current Mississippi law, it is improper to argue the sentence that a 
defendant might receive before a jury. In Thomas v. State, 818 So.2d 335, 348 (¶ 43) 
(Miss.2002), the Mississippi Supreme Court held that there was no error on the part of a 
court for refusing to inform a jury of the mandatory life sentence that the defendant 
would receive if convicted. In Marks v. State, 532 So.2d 976, 983 (Miss.1988) (citations 
omitted), the Mississippi Supreme Court stated: “We have consistently disapproved of 
arguments which refer to the potential sentence in a given case.” 
 
¶ 89. The reason for disallowing such comments about potential sentences is clear: “The 
problem with arguments such as these is that they invite the jury to convict with regard to 
the punishment, not with regard to the evidence before them, and the jury should have no 
concern with the quantum of punishment to be imposed.” Id. (citing Abney v. State, 123 
Miss. 546, 550, 86 So. 341, 341 (1920)). In the present case, it is difficult to see the 
purpose in informing the jury that Edmonds could receive a life sentence other than to 
encourage jury nullification. Since the jury could not determine any part of sentencing, 
informing them of sentencing would have had no effect other than to create sympathy for 
Edmonds. 
 
¶ 90. Under the facts of this case, it would have been improper for the court to have 
allowed Edmonds's attorneys to inform the jury that Edmonds would receive a mandatory 
life sentence if convicted of murder. The only purpose of such a comment would have 
been to incite the passions of the jury and encourage jury nullification. Under Mississippi 
law, such remarks have been held to be improper and inadmissible. Therefore, the court 
did not abuse its discretion in not allowing Edmonds to inform the jury that he could 
receive a mandatory life sentence if convicted. 
 

IX. Transfer to Youth Court 
 

[17] ¶ 91. In this assertion of error, Edmonds asserts that the court erred in refusing to 
transfer his case to youth court. 
 



¶ 92. Mississippi Code Annotated section 43-21-151(1) (Rev.2004), dictates that capital 
murder crimes come under the original jurisdiction of the circuit court. Therefore, the 
Oktibbeha County Circuit Court had original jurisdiction over Edmonds's case. The 
Mississippi Code does allow the transfer of such cases to youth court, under section 43-
21-159(4), but such transfer is optional and is at the circuit court's discretion. Section 43-
21-159(4) provides that “the circuit judge, upon a finding that it would be in the best 
interest of such child and in the interest of justice, *895 may ... transfer such proceedings 
to the youth court....” 
 
¶ 93. In the present case, the trial judge performed an extensive analysis of what would be 
in both Edmonds's best interest, and the best interest of justice. After having done so, the 
trial judge found that the interests of justice necessitated that the case stay within the 
jurisdiction of the circuit court, rather than youth court. 
 
¶ 94. Having reviewed the record and relevant law, we find that the trial judge did not 
abuse his discretion when he declined to transfer this case to youth court. 
 

X. Automatic Life Sentence 
 

[18] ¶ 95. Edmonds alleges that the automatic life sentence imposed upon him is 
unconstitutional, because it does not allow the trial court any discretion to take into 
account his particular circumstances. Edmonds maintains that he did not have the 
opportunity to present mitigating factors because the court held that there was but one 
sentence that Edmonds could receive under Mississippi Code Annotated section 97-3-21, 
which states: “Every person who shall be convicted of murder shall be sentenced by the 
court to imprisonment for life in the State Penitentiary.” This statute carries a mandatory 
sentence of life imprisonment and allows the trial court no discretion once a conviction 
for murder has been returned. 
 

[19] ¶ 96. In Mississippi, sentences which are within the statutory range are generally 
considered to be constitutional and are upheld. Tate v. State, 912 So.2d 919, 933 (¶ 48) 
(Miss.2005) (quoting Stromas v. State, 618 So.2d 116, 123-24 (Miss.1993)). 
Additionally, the United States Supreme Court held in Chapman v. United States, 500 
U.S. 453, 466-67, 111 S.Ct. 1919, 114 L.Ed.2d 524 (1991), that a sentence does not need 
to take into account “individual degrees of culpability” to be constitutional, and Congress 
may “define criminal punishments without giving the courts any sentencing discretion.” 
 
¶ 97. The Mississippi legislature has explicitly legislated that convictions for murder are 
intended to carry life sentences. No exception is named in the statute for a defendant of 
tender years. The fact that the legislature has specifically written the code so as to expose 
a minor to prosecution in the circuit court as an adult indicates that juveniles prosecuted 
for grievous offenses, such as the one here, are intended to be tried and sentenced like an 
adult. The special exceptions and protections rendered to defendants of tender years are 



reserved for juveniles prosecuted in youth court. 
 
¶ 98. Therefore, despite the fact that no discretion is given the trial court by the statute, 
Edmonds's sentence is still constitutional, and the court did not err in sentencing 
Edmonds to life. Indeed, any other sentence would have constituted error on the part of 
the court, since it had no discretion to impose a different sentence. 
 

XI. Cautionary Instruction 
 

[20] ¶ 99. In his eleventh issue, Edmonds claims that the trial court erred in refusing 
to grant a proposed jury instruction that confessions by juveniles should be considered 
with caution. Edmonds argues that, just as a court should instruct the jury to regard the 
testimony of co-conspirators with caution, so should the jury be given an instruction 
regarding the alleged unreliability of a juvenile's confession. 
 
¶ 100. Edmonds's proposed instruction on the matter, D-2(A), reads: 
 
The Court instructs the jury that the United States Supreme Court has stated as follows, 
“Authoritative opinion has cast formidable doubt upon the reliability and trustworthiness 
of confessions by *896 children.” I charge you that since the United States Supreme 
Court has said there is “formidable doubt upon the reliability and the trustworthiness of 
confessions by children,” you should view the confession of Tyler with caution. 
 
¶ 101. The passage quoted in the proposed instruction comes from In re Gault, 387 U.S. 
1, 52, 87 S.Ct. 1428, 18 L.Ed.2d 527 (1967). However, the Gault court acknowledged 
that the confessions of juveniles should be viewed with extra caution under certain 
circumstances: “If counsel was not present for some permissible reason when an 
admission was obtained, the greatest care must be taken to assure that the admission was 
voluntary, in the sense not only that it was not coerced or suggested, but also that it was 
not the product of ignorance of rights or of adolescent fantasy, fright or despair.” Gault, 
387 U.S. at 55, 87 S.Ct. 1428. 
 
¶ 102. Essentially, most of the discussion in Gault is concerned with the voluntariness of 
a juvenile's confession, an issue we have already discussed. In the present case, although 
Edmonds did not have counsel present while he gave his confession, we have held that 
the confession was voluntary in every respect. Edmonds had already signed his Miranda 
waiver, and confessed to murdering Fulgham both in and out of the presence of his 
mother. No mention is made in Gault of whether a jury should be instructed to view the 
testimony of such a juvenile with particular caution. 
 
¶ 103. However, the Mississippi Supreme Court has held that it is not reversible error for 
a court to refuse to give an instruction cautioning a jury that it must regard the testimony 
of a juvenile with particular caution. Bandy v. State, 495 So.2d 486, 493 (Miss.1986) 
(overruled on other grounds). In Bandy, the court stated: 



 
The instruction is given in those cases [involving testimony of accomplices and co-
defendants] because of the inherent mistrust of those witnesses' veracity. That is not 
necessarily the case with a child witness. In that case, it is not presumed that the child 
may be dishonest, but simply that he or she may not have the capacity to understand 
sufficiently or remember correctly the events to which he or she is testifying. A child's 
testimony should not be viewed with a jaundiced eye as to whether or not the child is 
truthful-a child may be presumed to be as truthful as any other witness. If the jury is to 
be instructed at all with respect to the testimony of a child, it should be told to view the 
testimony in the light of the child's age and understanding, not his veracity. 
 
(emphasis added). Edmonds counters: “In Bandy, the Court was not confronted with the 
same argument as here, which is that the United States Supreme Court's decision in [ 
Gault ] held that ‘authoritative opinion has cast formidable doubt upon the reliability and 
trustworthiness of “confessions” by children.’ ” However, as already explained, we find 
that the factual circumstances surrounding this case are significantly different from the 
facts in Gault and the other cases discussed therein. 
 
¶ 104. In the present case, we believe that the jury was adequately instructed regarding 
the credibility with which it should view Edmonds's confession. The Mississippi 
Supreme Court has clearly explained why a juvenile's testimony is not to be viewed with 
the same suspicion and precautions as a co-defendant or accomplice. Although the 
present case concerns a confession by a juvenile, and not mere testimony, we believe that 
the reasoning of the court applies and supports our determination that juvenile 
confessions do not *897 require a cautionary instruction. As discussed previously, the 
Mississippi legislature has chosen to treat juveniles as adults by subjecting them to 
prosecution in the circuit court for certain crimes. Given that clear legislative intent, we 
decline to offer juveniles prosecuted as adults the additional precaution of an instruction 
urging the jury to treat the juvenile specially simply because he is a juvenile. The court 
did not err in refusing the proposed instruction. 
 

XII. Recantation Testimony 
 

[21] ¶ 105. In this issue, Edmonds claims that it was error on the part of the court to 
refuse “to allow the defense to produce evidence that Tyler had retracted his confession.” 
As an example of the harm caused by this “error,” Edmonds's brief explains: “Under the 
trial court's ruling, Tyler could not tell the jury in opening statement about the retraction, 
and could not prove the fact that he had given the retraction by questioning Sheriff Bryan 
about it or testifying about it in his direct testimony.” Edmonds claims that the trial judge 
refused to allow him to present this evidence, “ruling that it is ‘hearsay.’ ” 
 
¶ 106. The only passage that Edmonds points to in the record regarding the court's ruling 
is the following exchange (Edmonds's attorney is arguing for the admission of Mitchell's 
statement, the witness who died before trial. The exclusion of her statement was 



discussed in issue V): 
 
[Edmonds's Attorney]:-Yes, sir. The statements that Ms. Mitchell made about what she 
was told are not being offered-the statements that the other person made to Ms. Mitchell 
are not being offered for the truth of the matter asserted and that's why they're not 
hearsay. 
 
[Court]: What are they offered for? 
 
[Edmonds's Attorney]: They're offered to corroborate the defendant's second videotaped 
statement [the recantation]. 
 
[Court]: So you anticipate putting the defendant on the stand then because I don't see 
how the second videotaped statement comes in unless he takes the stand and is 
impeached? 
 
[Edmonds's Attorney]: I think it is certainly possible that we're going to put him on the 
stand. I think we do have- I'm not prepared to make it today, but I think we have an 
argument that it is also admissible even if he doesn't, but this statement would be to 
corroborate that. 
 
[Court]: Well, then isn't that going to depend-my ruling on this one then is going to 
depend on one, if he takes the stand, or two, you can find some exception to put the May 
16th, 2003 videotape into evidence. Is that correct? 
 
[Edmonds's Attorney]: I think that is probably correct, your Honor. I mean, I've really not 
thought it through completely. There may be another way that this comes in, but I'm 
happy if the Court wants to withhold ruling and we will address it later. 
 
* * * 
 
[Court]: Mr. McDuff argues that it is corroborative of a May 16, 2003 second videotaped 
statement.... At this point, I'm going to withhold ruling on it because I think it would be 
speculative at this point to rule one way or the other. If he takes the stand and he is 
substantially impeached, then Randall versus State may dictate one result. If he does not 
take the stand and the second videotape does not come in, then this statement would not 
come in. 
 
(emphasis added). This exchange clearly establishes several points. First, the court is 
discussing the admission of the videotape.*898 Nothing in the exchange above indicates 
that Edmonds would not be able to mention the recantation or cross-examine witnesses 
about its existence. Second, the court did not even rule on the admission of the 
recantation videotape. Even if the above exchange could somehow be taken as discussing 
not only the videotape, but also any mention of the recantation, the court clearly withheld 
its ruling. In fact, Edmonds's attorney indicated that he would present additional 
arguments to the court regarding why the videotape could come in. 



 
¶ 107. It is apparent from the record that Edmonds's attorneys believed that they could 
not mention the recantation during the proceedings below. No mention of the recantation 
was made during Edmonds's opening statement or during the direct examination of 
Edmonds. Not until the State's cross-examination of Edmonds did the recantation surface. 
However, whatever misapprehension Edmonds's attorneys labored under, nothing in the 
exchange cited prevented them from mentioning their client's recantation. Additionally, 
Edmonds testified to the substance of his recantation on direct examination, and the jury 
was eventually told that he had recanted his videotaped confession. 
 
¶ 108. Since the court never ruled on the admission of the videotape, nor forbade mention 
of the recantation, this suggestion of error is clearly without merit. 
 

XIII. Closing the Suppression Hearing 
 

[22] ¶ 109. Edmonds argues that the trial court erred in excluding the press and the 
public from his suppression hearing. The trial court made its decision to close the 
suppression hearing after receiving testimony from all parties potentially affected by its 
proposed ruling. Specifically, the court allowed Edmonds's attorney, Kristi's attorney, and 
the prosecution to present their arguments and viewpoints on the matter. The court also 
examined a copy of a press release pertaining to the case, which apparently originated 
from Edmonds's attorney's office. The court also listened to and viewed television and 
newspaper comments made about the case by Edmonds's attorney. Finally, the court even 
heard testimony from journalists about statements made by Edmonds's attorney 
concerning the case. 
 
¶ 110. The trial court based its decision to close the suppression hearing on the United 
States Supreme Court holding in Waller v. Georgia, 467 U.S. 39, 104 S.Ct. 2210, 81 
L.Ed.2d 31 (1984). In Waller, the court stated that “the party seeking to close the hearing 
must advance an overriding interest that is likely to be prejudiced, the closure must be no 
broader than necessary to protect that interest, the trial court must consider reasonable 
alternatives to closing the proceeding, and it must make findings adequate to support the 
closing.” Id. at 48, 104 S.Ct. 2210. 
 
¶ 111. In making its ruling, the trial court stated the following: 
 
We have gone over this matter in chambers, on the record in chambers, and the Court has 
considered a number of cases. One was Waller versus Georgia. It's a United States 
Supreme Court case that dictates what the Court believes it must do in a case like this 
where you've got two co-defendants that are not being jointly tried. Accordingly, the 
Court finds that there is an overriding substantial probability that if the hearing is open 
that one of the parties, that being Ms. Kristi Fulgham's right to a fair trial will be 
adversely affected. Ms. Fulgham has not made any public statements. There's nothing in 
the press attributed to her or her attorney. She *899 has not moved for a change of venue 



from this county, and under the Constitution of the United States, she is entitled to a fair 
trial by an impartial jury and that is one that has not heard matters that have been 
attributed to her that have not been filtered through the rules of evidence by this Court. 
We went through various means to try to tailor it down to be able to keep everybody in 
the courtroom and Ms. Fulgham's attorney expressed some concerns that even what we 
thought were probably the most narrowly tailored would still harm her client. The Court 
reluctantly concurs that to tailor it in such a way that would be narrow enough would tie 
Mr. Edmonds attorney's hands in trying to prosecute this motion and the State's hands in 
trying to prosecute this fully and fairly and I'm not going to require that. Therefore, the 
suppression hearing will be closed.... 
 
¶ 112. We agree with the court's ruling. Therefore, we find that the only viable option left 
to the court was to close the suppression hearing to the press and public in order to 
prevent any further pre-trial publicity and to protect Kristi's constitutional right to a fair 
and impartial trial. 
 
¶ 113. Furthermore, according to the Rules for Electronic and Photographic Coverage of 
Judicial Proceedings, electronic coverage of matters such as suppression hearings are left 
to the judge's discretion. Rule 3(c) of Mississippi Rules for Electronic and Photographic 
Coverage of Judicial Proceedings provides in pertinent part that “[e]lectronic coverage of 
the following matters is expressly prohibited unless the presiding justice or judge shall 
allow the coverage by order .... motions to suppress evidence....” 
 
¶ 114. Edmonds cites In re WLBT, Inc., 905 So.2d 1196 (Miss.2005), for the proposition 
that in deciding to close a judicial proceeding, the primary rights to be considered are 
those of the accused, not the rights of another defendant who may stand trial in the future. 
In WLBT, our supreme court held that WLBT should be allowed to provide television 
coverage of the accused's sentencing hearing in accordance with the Mississippi Rules for 
Electronic and Photographic Coverage of Judicial Proceedings. However, that case 
involved the press's coverage of a sentencing hearing. Here, we have a party arguing that 
the press should have been allowed to cover a suppression hearing, which is a matter that 
may be prohibited from coverage under Rule 3(c). 
 
¶ 115. Given the facts and circumstances of this case, we do not find that the trial court 
abused its discretion in closing the suppression hearing to the press and the public. 
 

XIV. Cumulative Error 
 
¶ 116. In his final assertion of error, Edmonds claims that cumulative errors denied him 
his right to a fair trial. 
 

[23] [24] ¶ 117. At the outset, we note that “the Constitution does not guarantee a 
perfect trial, but it does entitle a defendant in a criminal case to a fair trial.” Clark v. 
State, 891 So.2d 136, 140-41 (¶ 19) (Miss.2004) (citing Delaware v. Van Arsdall, 475 



U.S. 673, 681, 106 S.Ct. 1431, 89 L.Ed.2d 674 (1986)). Therefore, a trial need not be 
perfect in order to be valid; some aspects of the proceeding may rise to the level of 
harmless error without requiring reversal of the case. However, under the doctrine of 
cumulative error, it is possible for those harmless errors to cumulatively require reversal 
of a case. 
 
¶ 118. The Mississippi Supreme Court has held that “upon appellate review of cases in 
which we find harmless error or any error which is not specifically found to *900 be 
reversible in and of itself, we shall have the discretion to determine, on a case-by-case 
basis, as to whether such error or errors, although not reversible when standing alone, 
may when considered cumulatively require reversal because of the resulting cumulative 
prejudicial effect.” Glasper v. State, 914 So.2d 708, 729 (¶ 46) (Miss.2005) (quoting 
Byrom v. State, 863 So.2d 836, 847 (¶ 13) (Miss.2003)). 
 
¶ 119. After reviewing the record and above issues, we conclude that, not only was there 
no reversible error in Edmonds's trial, but also there was no harmless error. Since we 
have found no error whatsoever in the proceedings below, we do not find that any 
cumulative errors exist. 
 
¶ 120. For the reasons presented, we affirm the decision of the trial judge on each issue 
presented. Admittedly, this was a difficult case because of the age of the defendant and 
the punishment required by law; nevertheless, we as judges are duty bound to follow the 
law, as was done by the trial judge in this case. 
 
¶ 121. THE JUDGMENT OF THE OKTIBBEHA COUNTY CIRCUIT COURT OF 
CONVICTION OF MURDER AND SENTENCE OF LIFE IN THE CUSTODY OF 
THE MISSISSIPPI DEPARTMENT OF CORRECTIONS IS AFFIRMED. ALL 
COSTS OF THIS APPEAL ARE ASSESSED TO THE APPELLANT. 
 
 
MYERS, P.J., GRIFFIS AND ROBERTS, JJ., CONCUR. LEE, P.J., SPECIALLY 
CONCURS WITH SEPARATE WRITTEN OPINION, JOINED BY GRIFFIS, ISHEE 
AND ROBERTS, JJ. BARNES, J., CONCURS IN PART AND DISSENTS IN PART 
WITH SEPARATE WRITTEN OPINION, JOINED BY KING, C.J. SOUTHWICK 
AND CHANDLER, JJ., NOT PARTICIPATING. 
 
 
 
LEE, P.J., Specially Concurring: 
¶ 122. With a heavy heart I regrettably concur in the result reached by the majority in this 
instance. Undoubtedly, the laws in this State leave little room for juvenile offenders such 
as Tyler. I do not argue that the legislature acted outside its authority in creating a bright-
line rule that mandates the circuit court's original jurisdiction over offenders such as 
Tyler. However, prudence may dictate reevaluating the law on this issue. 
 
¶ 123. Mississippi Code Annotated Section 43-21-1519(1)(a) (Rev.2004) provides, 



“[a]ny act attempted or committed by a child, which if committed by an adult would be 
punishable under state or federal law by life imprisonment or death, will be in the original 
jurisdiction of the circuit court[.]”. While it is clear that the circuit court has original 
jurisdiction over this case, I question the wisdom and justice in such a rule and the 
paradox it presents. Because Tyler was accused of murder he was not entitled to the 
presence of his parent, guardian or custodian while the officers interrogated him. 
Paradoxically, if Tyler had been questioned because of a minor offense, such as the 
misdemeanor charge of shearing wool from a dead sheep, or the felony charge of 
automobile burglary, Tyler would have been entitled to the presence of a parent during 
the questioning. See, e.g. M.A.C. v. Harrison County Family Court, 566 So.2d 472, 475 
(Miss.1990). 
 
¶ 124. Historically, the judiciary and the legislature have addressed the rights of minors 
and the need to afford them extra protection, as evidenced by the Youth Court Act, child 
support enforcement provisions, and laws regarding statutory rape. Tyler lacks the 
capacity to *901 vote, drive, get married, enter into a contract or even drop out of school; 
however, because he is faced with such a grievous charge, he is automatically not 
afforded the protections of the Youth Court Act. 
 
¶ 125. I am also concerned with the severity of Tyler's sentence. Because of his age, he 
has essentially received a sentence of death. Mississippi Code Annotated Section 97-3-21 
(Rev.2000) mandates a life sentence upon conviction of murder; however, this provision 
offers the circuit court no discretion in sentencing a youthful offender such as Tyler. I am 
not unmindful that the constitutional standards for sentencing are not absolute and are 
subject to an evolutionary standard. Recall that in its last session, the Supreme Court 
determined that the death penalty for persons under age eighteen at the time they 
committed the crime was unconstitutional. Roper v. Simmons, 543 U.S. 551, 125 S.Ct. 
1183, 161 L.Ed.2d 1 (2005). This is a clear deviation from the prior, plurality decision 
that the death penalty could not apply to persons under age sixteen at the time they 
committed the crime. Thompson v. Oklahoma, 487 U.S. 815, 108 S.Ct. 2687, 101 
L.Ed.2d 702 (1988). Although this change is encouraging, without a change in our laws, 
this shift in the constitutional standard offers little consolation to Tyler and other youthful 
offenders similarly situated. 
 
 
GRIFFIS, ISHEE AND ROBERTS, JJ., JOIN THIS OPINION. 
 
 
 
BARNES, J., Concurring in Part, Dissenting in Part: 
¶ 126. I respectfully dissent as to issue 3. I would find reversible error in allowing Dr. 
Hayne to testify that two people were involved in firing the murder weapon, thereby 
bolstering the State's case against Tyler Edmonds. 
 
¶ 127. Dr. Hayne, after viewing the videotaped confession given by Edmonds, was asked 
whether he had “an opinion as to whether or not the defendant's version of the events is 



consistent with what [he] found in Mr. Fulgham.” Defense counsel made a specific 
objection that this proposed testimony was “totally outside of anything in his report and 
also outside of anybody's expertise, and under Daubert [ v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579, 113 S.Ct. 2786, 125 L.Ed.2d 469 (1993) ], he would 
have to show some basis for some expert opinion of anything like that.” 
 
¶ 128. In marked contrast to the full day spent analyzing the defense's proposed expert 
testimony as to false confessions, and authoring a detailed opinion excluding that 
testimony, the trial court failed to conduct any kind of Daubert analysis as to Dr. Hayne's 
proposed bolstering testimony. While I commend the trial court for its analysis and 
attention to detail in the first instance, I fault the court for failing to conduct a similar 
analysis with respect to Dr. Hayne's proposed testimony. I find that the trial court erred in 
allowing Dr. Hayne to testify beyond the scope of his expertise and the scope of Daubert 
in this regard. It is my opinion that the trial court thereby allowed the improper bolstering 
of Edmonds's videotaped “version” of the shooting, thus discrediting the recanted 
testimony of Edmonds. As pointed out by the majority opinion, Edmonds's “version” of 
events, which included the location of his and Kristi's hands during the shooting, changed 
during the course of his videotaped confession. This being the case, I believe that a 
Daubert analysis was especially important to determine which “version” of the events Dr. 
Hayne was being asked to confirm. Such an analysis would have identified the extent of 
Dr. Hayne's proposed testimony. 
 
*902 ¶ 129. In the majority opinion, the defense, not the State, is credited with asking the 
question regarding the two-person theory. However, the defense was left with no other 
option after the court entered its ruling that Dr. Hayne could testify in support of the 
videotaped confession: it ruled, “I will allow the question to be asked. You can certainly 
cross-examine him on the basis for that statement on cross.” Thereafter, the State asked 
Dr. Hayne: 
 
Doctor, I had asked you regarding your examination of the victim, Joseph Fulgham, your 
examination of the photographs, the crime scene video, the location that Mr. Fulgham 
was found, and this defendant's version of what happened and how he was killed, based 
on a medical degree of certainty or within a medical degree of certainty, do you have an 
opinion one way or another whether or not that is consistent? 
 
Having responded in the affirmative, Dr. Hayne then testified, “Within a reasonable 
medical certainty, it's consistent with the scenario provided to me and would be in 
compliance with the facts that I saw.” I fail to see how this testimony can be viewed as 
anything less than a wholesale assurance by Dr. Hayne that everything in Edmonds's 
“version of what happened” was proved to a reasonable degree of medical certainty. This 
being the case, the defense had no alternative but to cross-examine Dr. Hayne as to the 
specifics of Edmonds's “version” of events in order to determine the basis for Dr. Hayne's 
conclusion that this version was accurate. 
 
¶ 130. In response to the defense's call for a Daubert analysis to determine whether there 
is “some scientific study on this area as to whether a pathologist has some expertise in 



saying that a version where two people hold a gun and shoot somebody sleeping is 
consistent with the manner of death, some scientific basis” (emphasis added), the State 
made no denial that its intent was for Dr. Hayne to bolster the two-person theory. Instead, 
the State merely responded that Dr. Hayne was “not just a pathologist. He's a forensic 
pathologist. There is a distinction.” 
 
¶ 131. In its opening statement, the State informed the jurors that, “You are going to hear 
how this defendant leaned over Joey while he was asleep and pointed the gun at the back 
of his head. You're going to hear how Kristi stood behind him and held him and you're 
going to hear how they both put their finger on the trigger and you're going to hear how 
they both shot and killed Joey Fulgham ” (emphasis added). As the majority opinion 
points out, “Edmonds-despite saying at one point that Kristi's hand was on the trigger-
made it clear during further questioning that he was unsure of the location of either of 
Kristi's hands when the fatal shot was fired....” Only by introducing the testimony of Dr. 
Hayne was the State able to make good on its promise that it would produce “evidence” 
of the two-person theory. Accordingly, I believe that the direct examination of Dr. Hayne 
implicitly bolstered the two-person theory and should have been examined under 
Daubert. 
 
¶ 132. In denying the defense objection at trial, the court agreed with the State that there 
is a distinction for forensic pathologists, citing Holland v. State, 705 So.2d 307 
(Miss.1997). In denying the motion for new trial, the court, in addition to Holland, also 
cited McGowen v. State, 859 So.2d 320 (Miss.2003). In McGowen, the supreme court 
found that a forensic pathologist may render an expert opinion at trial as to whether a 
particular instrument or weapon in evidence was consistent with particular injuries to a 
victim. McGowen, 859 So.2d at 334-36 (¶¶ 47-57). Similarly, *903 in Holland, the court 
found that a forensic pathologist could testify that a particular instrument was consistent 
with the victim's injuries. Neither of these cases stands for the proposition that a forensic 
pathologist is competent to testify as to the number of people who were pulling the 
trigger on a gun. Neither case stands for the proposition that a forensic pathologist's 
opinions are totally exempt from any analysis under Daubert or the rules of evidence. 
 
¶ 133. As stated in Mississippi Transp. Comm'n v. McLemore, 863 So.2d 31, 36 (¶ 11) 
(Miss.2003), “The party offering the expert's testimony must show that the expert based 
his testimony on the methods and procedures of science, not just his speculative beliefs or 
unsupported speculation.” It was in McLemore that the Mississippi Supreme Court 
adopted a modified Daubert standard for the admission of expert evidence. See id. at (¶ 
23). In this case, the court was charged with the responsibility under Daubert and 
McLemore to determine whether the evidence was reliable and admissible. See 
McLemore, 863 So.2d at 38 (¶ 16). I believe that the direct examination of Dr. Hayne 
verifying Edmonds's “version” of the shooting to a reasonable degree of medical 
certainty should have been subject to Daubert scrutiny. Because the court failed to do so, 
the proper remedy would be to remand for a new trial. 
 
 
KING, C.J., JOINS THIS OPINION. 
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ORDER 
 
 
DAVID S. DOTY, United States District Judge. 
*1 The above-entitled matter comes before the court upon the Report and 
Recommendation of United States Magistrate Judge Janie S. Mayeron dated June 19, 
2007. No objections have been filed to that Report and Recommendation in the time 
period permitted. 
 
Based upon the Report and Recommendation of the Magistrate Judge, and all of the files, 
records and proceedings herein, IT IS HEREBY ORDERED that: 
 
1. Defendant David Israel Velasco's motion to suppress statements, admissions and 
answers [Docket No. 18] is denied. 
 
2. Defendant David Israel Velasco's motion to suppress evidence derived from search and 
seizure [Docket No. 23] is denied. 
 

REPORT AND RECOMMENDATION 
 
 
JANIE S. MAYERON, United States Magistrate Judge. 
The above matter came on before the undersigned upon defendant David Israel Velasco's 
motions to Suppress Statements, Admissions and Answers [Docket No. 18] and to 
Suppress Evidence Derived from Search and Seizure [Docket No. 23]. 
 
Christian S. Wilton, Assistant United States Attorney, appeared on behalf of the United 
States of America; Mark Larsen, Esq. appeared on behalf of defendant David Israel 



Velasco, who was personally present. The matter was referred to the undersigned by the 
District Court for a Report and Recommendation pursuant to 28 U.S.C. § 636(b)(1)(B). 
 
Based upon the pleadings, the pre-hearing submissions, exhibits submitted at the hearing 
on May 30, 2007, and testimony taken from FBI Special Agent Andrew Mento, Jr., it is 
recommended that defendant David Israel Velasco's motions to Suppress Statements, 
Admissions and Answers [Docket No. 18] and to Suppress Evidence Derived from 
Search and Seizure [Docket No. 23] be DENIED. 
 

I. FACTUAL BACKGROUND 
 
In late March and early April of 2007, Velasco made contact with a cooperating 
individual (CI) and agreed to sell the CI approximately 2 pounds of methamphetamine 
for $13,500 per pound. On April 4, 2007, the CI recorded several phone calls with 
Velasco, during which they arranged to meet at a hotel in St. Louis Park, Minnesota to 
conduct the transaction. Surveillance set up at the hotel observed two individuals arrive in 
a silver Volkswagen Golf, which was registered to Velasco. The CI approached the car, 
and Velasco showed him the methamphetamine. After the CI signaled to police officers, 
the officers approached. Velasco attempted to run, and officers apprehended and arrested 
him slightly before 2:00 p.m. 
 
After the arrest of defendants, officers searched the car. On the floor of the passenger seat 
of the car, they recovered a loaded handgun in the cocked position. Officers also 
recovered slightly less than two pounds of methamphetamine, packaged in one-ounce 
quantities. 
 
Following his arrest, Velasco was taken to the Violent Crimes Task Force office of the 
Minneapolis Police Department, which is an off-site location utilized by law 
enforcement. Velasco was placed in an interview room. At approximately 3:15 p.m., 
Special Agent Mento began to interview Velasco. The interview room was small and 
contained a table and three or four chairs. It was windowless, and had one door, which 
was locked. Special Agent Mento, Special Agent Sommerville and Velasco were present 
in the interview room. During the interview, Special Agent Sommerville moved in and 
out of the room, while Special Agent Mento remained in the room for the entire 
interview. Special Agent Mento testified that he could not recall if Velasco was or was 
not restrained in handcuffs during the interview. Special Agent Mento was dressed 
casually, and although he was armed, his firearms were not visible to Velasco. 
 
*2 At the beginning of the interview, Special Agent Mento made sure Velasco 
understood English, and then read Velasco his Miranda rights from a standard form used 
by the FBI. Velasco signed the form acknowledging that he understood his rights. See Ex. 
1. The form was also signed by Special Agent Mento and Special Agent Sommerville. 
Special Agent Mento then asked Velasco if he wanted to talk. Velasco stated that he did 
not want an attorney, and agreed to speak with Special Agent Mento. 
 
The interview lasted approximately one hour. According to Special Agent Mento, 



Velasco understood the questions and gave appropriate responses. There was no 
indication that Velasco was under the influence of drugs. 
 
Special Agent Mento testified that the interview was heated at the beginning-that is, 
because he believed Velasco was lying and had a bad attitude, he was upset with Velasco 
and screamed at him. Special Agent Mento also stated that he lectured Velasco about 
running from the police, and told him that he was “in a lot of trouble.” Special Agent 
Mento could not recall whether he told Velasco how many years in prison he was facing 
if he was convicted. Nor could he recall if he told Velasco that if he cooperated, “big 
things would happen.” Special Agent Mento did acknowledge that he and Velasco 
eventually discussed Velasco's cooperation in the case. 
 
After Special Agent Mento determined that Velasco was becoming more truthful and 
cooperative, the tone of the interview became relaxed and remained that way for the 
balance of the interview. Throughout the interview, Velasco remained calm, was not 
crying, and did not give any indication that he was in any fear. Velasco never requested 
an attorney or indicated that he did not want to continue talking; he never requested a 
break or asked to use the bathroom. Special Agent Mento testified that he never made any 
threats or promises to Velasco. 
 
During the interview, Velasco disclosed that he was staying in a room at 58XX 
University Avenue NE in Fridley, Minnesota. Special Agent Mento requested Velasco's 
permission to search his room. Velasco agreed and Special Agent Mento presented him 
with a consent-to-search form, which Velasco signed. See Ex. 2. 
 
When Special Agent Mento determined Velasco was no longer being entirely truthful and 
the interview was no longer productive, Special Agent Mento ended the interview. 
Velasco was then transported to the Hennepin County Jail. 
 
On April 5, 2007, Velasco was charged by a Complaint with conspiring to distribute, and 
possessing with intent to distribute, approximately 822 grams of a mixture and substance 
containing a detectable amount of methamphetamine, in violation of 21 U.S.C. §§ 
841(a)(1), 841(b)(1)(A) and 846. See Docket No. 1. That same day, he made his initial 
appearance in federal court before United States Magistrate Judge Jeanne Graham. See 
Docket No. 2. 
 

II. ANALYSIS 
 

A. Motion to Suppress Statements 
 
*3 Despite his acknowledgement of his Miranda rights, Velasco argues that his 
statements to Special Agent Mento during his interview were involuntary and should 
therefore be suppressed. For the same reasons, Velasco claims that the evidence obtained 
from the subsequent search of his residence should be suppressed because his consent 
was involuntary, or was the fruit of his illegally obtained confession. 



 
As a preliminary matter, the Court notes that there is no dispute that defendant was in 
custody at the time the statements were made, and that he was therefore entitled to a 
reading of his Miranda rights. There is also no dispute that Velasco properly received and 
acknowledged the Miranda warnings. See Defendant's Memorandum in Support of 
Motion to Suppress Statement and Its Fruits, p. 1. Rather, Velasco argues that the 
statements he gave after he waived his Miranda rights were involuntary due to the 
coercive conduct of Special Agent Mento and the circumstances surrounding the 
interview. 
 
“Although the requirement that a Miranda warning be given does not dispense with the 
voluntariness inquiry, ‘cases in which a defendant can make a colorable argument that a 
self-incriminating statement was compelled despite the fact that the law enforcement 
authorities adhered to the dictates of Miranda are rare.’ “ Simmons v. Bowersox, 235 F.3d 
1124, 1132 (8th Cir.2001) (quoting Dickerson v. United States, 530 U.S. 428, 120 S.Ct. 
2326, 147 L.Ed.2d 405 (2000)). As there is no argument that Velasco's initial waiver of 
his Miranda rights was validly obtained, Velasco must then show that his subsequent 
statements were the product of coercion. Coercive police activity is a necessary predicate 
to the finding that a statement was made involuntarily. Colorado v. Connelly, 479 U.S. 
157, 167, 107 S.Ct. 515, 522, 93 L.Ed.2d 473 (1986). “In considering whether a 
[statement] was voluntary, the determinative question is whether the [statement] was 
extracted by threats, violence, or promises (express or implied), such that the defendant's 
will was overborne and his or her capacity for self-determination was critically 
impaired.” U.S. v. Pierce, 152 F.3d 808, 812 (8th Cir.1998) (citing Sumpter v. Nix, 863 
F.2d 563, 565 (8th Cir.1988) (citation omitted)). “In making this determination, courts 
look at the totality of the circumstances, including the conduct of the law enforcement 
officials and the defendant's capacity to resist any pressure.” Id. (citing United States v. 
Meirovitz, 918 F.2d 1376, 1379 (8th Cir.1990), cert. denied, 502 U.S. 829, 112 S.Ct. 101, 
116 L.Ed.2d 71 (1991)). 
 
The Court finds that the tactics used by Special Agent Mento during his interview of 
Velasco were not improperly coercive. Although Special Agent Mento admitted to 
screaming at Velasco, tactics such as a “raised voice, deception, or a sympathetic attitude 
on the part of the interrogator will not render a confession involuntary unless the overall 
impact of the interrogation caused the defendant's will to be overborne.” Jenner v. Smith, 
982 F.2d 329, 334 (8th Cir.1993). Further, while Special Agent Mento told Velasco that 
he was “in a lot of trouble,” “ ‘[a] truthful and noncoercive statement of the possible 
penalties which an accused faces may be given to the accused without overbearing one's 
free will ...” “ Simmons, 235 F.3d at 1133 (citing United States v. Ballard, 586 F.2d 1060, 
1063 (5th Cir.1978)); see also U.S. v. Gallardo-Marquez, 253 F.3d 1121, 1123 (8th 
Cir.2001) (upholding statements as voluntary because the conduct of the police officers 
was not calculated to overbear defendant's will where the officers told defendant he 
would receive a life sentence when the sentence was for 32 years). Special Agent Mento's 
statement that Velasco was “in a lot of trouble” was a statement of a possible penalty for 
Velasco's actions, and the Court does not find that it constitutes coercive police activity. 
 



*4 Regarding the general surrounding circumstances of the interview, the Court finds that 
neither the fact that the period of interrogation-about an hour-nor the fact that the 
interview took place in a windowless, locked room, warrants a finding of coercion. See 
U.S. v. LeBrun, 363 F.3d 715, 722-723 (8th Cir.2004) (circumstances of interview were 
not coercive where defendant was interviewed in a small windowless room for 
approximately a half hour); United States v. Galceran, 301 F.3d 927, 930-31 (8th 
Cir.2002) (ninety-eight minute interview in windowless conference room by two officers 
not found to be coercive). The Court finds that the environment of the interview was not 
coercive. 
 
Finally, the fact that Velasco was not immediately presented to a magistrate judge 
following his arrest did not render his interview coercive. Velasco was arrested a little 
before 2:00 p.m. on April 4, 2007, and initially was held in state custody on state 
narcotics charges that day. The next day, April 5, 2007, Velasco was taken into federal 
custody, a federal complaint against him was issued, and he appeared before Magistrate 
Judge Jeanne Graham for his initial appearance. 
 
Fed.R.Crim.P. 5(a)(1)(A) requires that “a person making an arrest within the United 
States must take the defendant without unnecessary delay before a magistrate judge, or 
before a state or local judicial officer as Rule 5(c) provides, unless a statute provides 
otherwise.” However, when he was initially arrested, Velasco was held in state custody. 
Rule 4.02, subd. 5(1) of the Minnesota Rules of Criminal Procedure states, in pertinent 
part: 
 
An arrested person who is not released pursuant to this rule or Rule 6, shall be brought 
before the nearest available judge of the district court of the county where the alleged 
offense occurred or judicial officer of such court. The defendant shall be brought before 
such judge or judicial officer without unnecessary delay, and in any event, not more than 
36 hours after the arrest, exclusive of the day of arrest, Sundays, and legal holidays, or as 
soon thereafter as such judge or judicial officer is available. 
 
The amount of time that elapsed between Velasco's arrest and his interview, roughly an 
hour-and-a-half, and the period of time that passed before the complaint was signed and 
Velasco was brought before a magistrate judge for his initial appearance, did not amount 
to either a violation of Fed.R.Crim.P. 5 or a violation of Minn.R.Crim.P. 4.02. The court 
docket in this case shows that the Complaint was signed by Magistrate Judge Graham on 
April 5, 2007, and that Velasco appeared before Magistrate Judge Graham at 3:30 p.m. 
on the same day, just over 24 hours from the time of his arrest. See Docket No. 1; Docket 
No. 2. All of this occurred within the 36 hours prescribed by Minnesota law, and does not 
constitute an unnecessary delay under federal law. See e.g. County of Riverside v. 
McLaughlin, 500 U.S. 44, 56, 111 S.Ct. 1661, 1670, 114 L.Ed.2d 49 (1991) (“judicial 
determinations of probable cause within 48 hours of arrest will, as a general matter, 
comply with the promptness requirement”); U.S. v. Hernandez, 281 F.3d 746 (8th 
Cir.2002) (overnight delay was neither excessive nor unnecessary); United States v. Noel, 
231 F.3d 833, 837 (11th Cir.2000) (delay of one week between arrest and first 
appearance did not violate Rule 5); United States v. Boyer, 574 F.2d 951, 955 (8th 



Cir.1978) (a twenty-hour delay did not violate Rule 5 when defendant was arrested at 
3:30 p.m., questioned for approximately two hours, and taken to the magistrate the 
following morning). Furthermore, “[Rule 5] does not bar the government from 
questioning an arrestee prior to being taken before a magistrate.” U.S. v. Abreu, 730 
F.Supp. 1018, 1031 (D.Colo.1990) (citing Hayes v. United States, 419 F.2d 1364, 1367-
1368 (10th Cir.1969)). The Court finds that Velasco was presented before a magistrate 
judge without unnecessary delay, and the fact that he did not immediately appear before a 
magistrate judge following his arrest did not amount to coercion. 
 
*5 In summary, in considering the totality of the circumstances of Velasco's 
interrogation, there is no evidence of police coercion, and the Court does not find that 
Velasco's will was overborne to the extent that his capacity for self-determination was 
impaired. Special Agent Mento did not threaten Velasco or make any promises to him. 
Although Special Agent Mento yelled at Velasco during the interview and told him that 
he was in “a lot of trouble”, there was no indication that these interview techniques had 
any impact on Velasco. To the contrary, he remained calm throughout the interview and 
exhibited no fear. Further, Velasco never requested an attorney or invoked his right to 
remain silent, and at no time during the interview did he indicate that he was 
uncomfortable or that he needed anything. The following day, after the Complaint finding 
probable cause was signed, Velasco was then presented to a magistrate judge. The 
circumstances surrounding Velasco's statements do not require suppression. 
 

B. Motion to Suppress Evidence Derived from Search and Seizure 
 
Velasco claims that because the statements he made to Special Agent Mento were 
involuntary, his consent for the agents to perform the subsequent search of his room at 
58XX University Avenue NE was invalid because it was also involuntary, or, 
alternatively, was the result of a coerced confession. Therefore, Velasco argues that the 
evidence recovered during that search should be suppressed because it constitutes “fruits 
of the poisonous tree.” See Def's Mem. at p. 4, citing Wong Sun v. United States, 371 
U.S. 471, 83 S.Ct. 407, 9 L.Ed.2d 441 (1963). This Court has already determined that 
Velasco's statements were validly given. Consequently, this Court also finds that the 
consent to search his home that Velasco gave during the same interview was also valid. 
Furthermore, the Court notes that Velasco signed a Consent to Search form, upon which 
he acknowledged that he was advised of his right to refuse consent, that he was giving his 
permission voluntarily, and that he authorized the agents to take items they determined to 
be related to the investigation. See Ex. 2. For these reasons, the Court finds that the 
evidence recovered during the search of Velasco's room should not be suppressed. 
 

III. CONCLUSION 
 
The Court finds that Velasco's statements were validly obtained. Velasco's consent to 
search his residence was also validly obtained, and the resulting search of 58XX 
University Avenue NE was proper. On this basis, the Court recommends that Velasco's 
motion to Suppress Statements, Admissions and Answers [Docket No. 18] and his motion 



to Suppress Evidence Derived from Search and Seizure [Docket No. 23] be denied. 
 

RECOMMENDATION 
 
For the reasons set forth above, it is recommended that: 
 
1. Defendant David Israel Velasco's motion to Suppress Statements, Admissions and 
Answers [Docket No. 18] be DENIED. 
 
2. Defendant David Israel Velasco's motion to Suppress Evidence Derived from Search 
and Seizure [Docket No. 23] be DENIED. 
 
D.Minn.,2007. 
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