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MALLANO, J. 
Jose Fuentes appeals from the judgment entered following a jury trial in which he was 
convicted of second degree murder and found to have personally used a knife during the 
commission of the offense. He contends that the trial court prejudicially erred in rejecting 
arguments that his confession was taken in violation of Miranda FN1 and was involuntary. 
We conclude that the confession was involuntary and its admission into evidence was 
prejudicial, and reverse the judgment on that basis. 
1. Miranda v. Arizona (1966) 384 U.S. 436 [86 S.Ct. 1602] ( Miranda ). 

 
FACTS 

 
Defendant, the victim Gustavo Ortiz, and the witnesses in this case were residents of the 
William Penn Hotel, a residential hotel on West Eighth Street in Los Angeles. In the late 
evening of Saturday, July 10, 2004, Ortiz was found unconscious in a stairwell of the 
hotel, having sustained a single stab wound to the chest. He died early the next morning. 
Kevin Armstrong testified that he had been standing outside his fifth floor apartment that 
evening with five or six other residents, including defendant and Ortiz. Everyone except 



Armstrong spoke to each other in Spanish, and the Spanish speakers other than defendant 
spoke to Armstrong in English. (Armstrong does not speak Spanish, and defendant said 
nothing to Armstrong in either language.) Armstrong described defendant as being 
intoxicated and “kind of edgy like.” “Just, you know, he's looking at me like, you know, 
‘Are you talking about me,’ and he would make a motion to me, and I don't know, like 
what's this guy's problem, you know. [¶] And, you know, I just thought he wanted to start 
trouble, so I just ignored it and kept talking to the guys that I knew in there.” Armstrong 
also heard defendant and Ortiz have a “heated conversation” in Spanish, which 
Armstrong did not understand. 
Armstrong continued that, a short while later, he went into his apartment to get some CDs 
which he planned to pass around “for relationship's sake.” When he came out, after 
passing out two of the CDs, he saw defendant coming from the end of the hallway. 
Defendant had a “French style” knife in his hand, which was sharp on both sides and had 
a blade about eight inches long. Armstrong asked defendant, “ ‘Man, what's the matter 
with you, what's your problem?’ ” Armstrong then “took off,” running down the hallway. 
Defendant followed and came within about 10 feet of Armstrong, but abandoned the 
pursuit. During this time, Armstrong noticed that defendant had blood on his elbow. 
Armstrong next went back to where the residents were congregated and asked if any of 
them knew why defendant had chased him. None of them did. Armstrong later went 
downstairs and saw Ortiz's body in the stairwell between the fifth and fourth floors.FN2 
2. Armstrong was impeached with a prior felony conviction. The jury found defendant 
not guilty on a charge of assaulting Armstrong. 

Carlos Sierra, who was not in the group outside Armstrong's apartment, testified that 
while returning home that evening he “saw the guy [Ortiz] down on the stairway, but [did 
not] imagine what might have happened to him.” Sierra then saw defendant, holding a 
knife, coming down the hallway from the direction of another stairwell in the building.FN3 
Defendant had blood on his hand and appeared to be under the influence of drugs or 
alcohol. Sierra explained, “So then I knew what had happened, so I said to him, ‘What 
did you do?’ [¶] And he said I did this and that.” Defendant asked to go to Sierra's room, 
and Sierra refused the request. Defendant then said in a loud voice, “Nothing happened, 
no one has seen anything,” after which he left. As defendant did so, he poked at the wall 
with his knife and also touched the wall, leaving blood where his hand had been. 
3. At the preliminary hearing, Sierra testified that he did not see defendant with a knife, 
and an earlier statement he had made to the police to that effect was based on repeating 
what he had heard. 

Defendant was arrested on July 15. He was interviewed by the police and, after initially 
denying knowledge of the crime, ultimately confessed to it. He stated that he had ingested 
beer and cocaine that night and was carrying a knife. He was walking in the hallway with 
Sierra and decided to buy rock cocaine from Ortiz, whom he knew to be a dealer. 
Defendant took out a $10 bill and tried to hand it to Ortiz, but Ortiz pushed him away. 
Defendant responded by taking out his knife and stabbing Ortiz once in the chest. Upon 
being stabbed, Ortiz ran down the hall and into the stairwell. Afterward, defendant saw 
an African-American male (Armstrong) looking at him strangely, and chased the man 
down the hall. Defendant slept in a nearby park that evening and washed the knife with 
which he stabbed Ortiz. 



DNA analysis of blood samples taken from the wall where Sierra said defendant had 
touched it establish that the blood belonged to Ortiz. There were also indentations on the 
wall where Sierra said that defendant had poked it with his knife. Ortiz's body tested 
positive for both alcohol and cocaine, and a pill bottle containing numerous objects 
resembling cocaine was found in Ortiz's pocket. The autopsy physician was of the 
opinion that the stab wound sustained by Ortiz had not been inflicted with a knife that 
was sharp on both sides. (Armstrong had previously testified that neither of two knives 
seized from defendant's apartment appeared to be the one he was holding in the hallway.) 
FN4  
4. At the close of the prosecution's case-in-chief, the court granted defendant's motion 
under Penal Code section 1118.1 on the allegation of premeditation. 

In defense, defendant testified that he had nothing to do with Ortiz's death. He confessed 
because he was pressured to do so by the officers who interrogated him. 

DISCUSSION 
 
1. Background 
At an Evidence Code section 402 hearing, defendant sought to suppress his confession on 
grounds it was elicited in violation of Miranda and was involuntary. Evidence adduced at 
that hearing established that defendant was interviewed by Los Angeles Police Detectives 
Mota and Silva on July 15, 2004. Around 7:15 a.m. that day, officers who had been 
conducting a surveillance outside the William Penn Hotel encountered defendant and his 
roommate, Jose Aguirre, on the street. Both were asked to come to the police station to be 
interviewed, and both did so voluntarily. Mota and Silva interviewed Aguirre first, from 
about 8:15 to 10:15 a.m. During that time, defendant sat by himself in an interview room, 
having been offered something to eat and drink and having accepted a soda. 
Mota and Silva started to interview defendant immediately after finishing with Aguirre. 
The interview was conducted in Spanish and lasted approximately two and one-half 
hours. It was transcribed in Spanish with a parallel translation into English, covering a 
total of 258 pages.FN5 Questioning over the first 44 pages covered defendant's 
background. Defendant stated that he was 23 years old, had been born and raised in 
Honduras, had been in the United States for almost two years, and had lived only at the 
William Penn Hotel. He worked putting up drywall and painting, and spent time in 
church when he was not working. During this portion of the interview, defendant was 
told that “[t]hese questions are not to get you into any trouble,” and was asked if he used 
alcohol or drugs. Defendant stated that he sometimes drank beer and used powder 
cocaine. 
5. We quote extensively from the transcript of the interview. For the convenience of the 
reader, we have corrected various obvious typographical errors without designating what 
those errors were, and have omitted a designation used in the transcript for places of 
hesitation in the conversation. 

Shortly before Miranda admonitions were given, Mota said, “Uh, I like your cooperation 
[¶] ··· [¶] and I hope that we continue to cooperate, right?” Defendant answered, “Yes.” 
Mota continued, “And like I say, I hope that we finish soon here [¶] ··· [¶] so that you 
could go back to work.” 



Defendant was next asked if he was hungry. He said that he was “[a] little hungry,” and 
the following ensued: 
“Mota: A little hungry? Okay. Will see if we get something to eat for you, some chips 
something, a hamburger. Ah, but, right? I am going to, to read something for you, right? 
[¶] [Defendant]: Yes. [¶] Mota: So you could understand, right? [Defendant]: Yes. [¶] 
Mota: Simply put, I would like [to] make everything clear. To lay it out in front of you. 
[¶] [Defendant]: Yes, yes. [¶] Mota: That we understand and talk and take care of this 
matter. Okay? [¶] [Defendant]: Okay. It's good. [¶] Mota: Uh, but I have to read 
something first. [¶] [Defendant]: Okay. [¶] Mota: Simply. You have the right, right to 
remain silent. Do you understand? [¶] [Defendant]: Ah-huh. [¶] Mota: Yes? [¶] 
[Defendant]: [Inaudible response] [¶] Mota: Anything that you say can be used against 
you in a court of law. Do you understand? [¶] [Defendant]: Uhhh, yes. [¶] Mota: You 
have the right of ··· the presence of a lawyer ··· before and during any interrogation. Do 
you understand? [¶] [Defendant]: Yes. [¶] Mota: If you don't have money to pay for an 
attorney one will be assigned to you without any cost before you would be interrogated. 
Do you understand? [¶] [Defendant]: Yes. [¶] Mota: [Inaudible conversation] I just have 
to read this to you. [¶] [Defendant]: Uh-huh. [¶] Mota: But like, like, but like I suggested, 
I would like to talk to you. [¶] [Defendant]: Aha. [¶] Mota: I would like to talk to you and 
I just want to clear some little things and that's it. Okay? You have been very cooperative 
till the present and everything is going good. [Inaudible conversation] [¶] [Defendant]: 
Very well. [¶] Mota: You look like a good people, truth? You go to the church. [¶] 
[Defendant]: Uhumm. [¶] Mota: Are we going good? [¶] [Defendant]: Yes. [¶] Mota: Can 
we talk? [¶] [Defendant]: Yes, you can.” Mota then asked if defendant was cold. 
Defendant said he was not, after which Silva started to ask more substantive questions. 
As questioning continued, defendant was told that officers had conducted an extensive 
investigation and already knew the answers to many of the questions they were asking. 
Silva explained that “it is better that you be honest with us. [¶] ··· [¶] Because sometimes 
uh there is people that that can be normal, the best person in the world. [¶] ··· [¶] You 
give them a little alcohol or perhaps smokes a little cocaine or uses cocaine and they don't 
even know what they are doing and a disaster happens because of the problem that they 
have with the addiction.” As defendant provided fragments of confusing, sometimes 
contradictory, but not inculpatory information, Silva returned to the intoxication theme, 
suggesting, “[Y]ou were not in your right state of mind, when a serious incident 
happened, okay? That will help you, okay?” Silva further said that “not confronting ··· the 
problem [¶] ··· [¶] will be worse for you.” 
Shortly thereafter, as defendant continued to deny having any connection with the 
murder, the following ensued: “Silva: And, and you had become crazy that night, okay? 
I'm going to give-I'm going to give you ten minutes to really think about it. We're going 
to come back and, think about it; this is a decision ··· that you're going to have to make 
that will affect the rest of your life, okay? If you, if you tell a lie [¶] [Defendant]: Uh-huh. 
[¶] Silva: This case could go very, very bad. If you tell the truth, in any case, it's going to 
- it's going to go a little bad for you. [¶] [Defendant]: Yes. [¶] Silva: But we could get 
help for you, and, and see what we could do for you, okay? But you have to be honest so 
that the people will know okay he feels bad about what he did and, and, and he wants 
help, okay? [¶] [Defendant]: Uh-huh. [¶] Silva: But if you lie, we already have the 
evidence, okay? [¶] [Defendant]: Yes. [¶] Silva: But if you lie and all that; it's going to go 



very bad for you, okay? [¶] [Defendant]: Uh-huh. [¶] Silva: I'm going to give you like, 
ten minutes. Think it over well and we're going to come back, okay? [¶] [Defendant]: 
Okay, fine.” 
When questioning resumed after the break, defendant was told that he was “going to jail 
today” and this was his last chance to tell his version of the story. Silva continued: “You 
were drugged, whatever, whatever was happening to you, okay? Because I don't think 
that you are normally a person that would, would do something like this if you were not 
under the influence of something.” Silva also said that defendant had already been 
identified by the people at the William Penn. Defendant responded, “Well I'd have to see 
and they would have to prove it, let's see.” 
Later, defendant admitted drinking beers that night and ingesting two lines of cocaine. 
Silva repeated that defendant would be going to jail that day and stated “this is going to 
be your last opportunity to tell your, your story.” Defendant soon stated that he had 
carried a kitchen knife with him that evening, that Sierra had told him that a man was 
dead, and that defendant started to cry and asked Sierra why the man had died. 
As the interview continued, Silva told defendant that his story did not make sense 
because parts were being left out. Silva again referred to making a mistake because of 
drugs and said, “I have been working homicide for many years and I have done many 
homicide investigations, and my partner has as well, okay. And my experience has been 
if the person, tells the whole truth and all that, it goes much better for them. That is, 
they're not going to let you go, of course not because it's a - it's the worst crime a person 
could commit. [¶] ··· [¶] ··· But it will go much better for him/her in the ··· process that 
happens with everything, with the whole case here, we'll, we'll see what could happen, 
okay?” 
Defendant continued to answer questions with a version of events that was not 
incriminatory. Mota resumed questioning and stated that the interview had been going on 
for one and one-half hours. Soon afterward, defendant was told that he would go to jail 
for the rest of his life if he continued to deny everything. Mota continued that people are 
“in jail for one reason, because they say, ‘If I keep quiet, everything will be alright.’ ··· 
This case can run one of two ways: You can keep quiet, deny it, without feeling anything 
for that person and we can charge you for something more serious, very ugly, okay?” The 
alternative was: “Or you can tell me what really happened, the charges are lowered - a 
little. All right, it's like saying you didn't plan it, it's something that happened at that - at 
that moment. And it makes a big difference. It changes a lot. It's a huge difference, it's not 
like just any killing. There are different types of killings, okay? And that's what you don't 
understand. And that's what we are going to help you with. I'm not here to screw you, I 
don't want to burn you.” 
As defendant continued to deny involvement in the murder, Mota reiterated that this was 
defendant's chance to explain his conduct in a way that might help him. Mota criticized 
defendant for failing to provide some details and being untruthful about others, noting 
that defendant's claim at one point to having consumed 24 beers was impossible because 
defendant weighed less than 140 pounds. 
Next, Mota said, “Don't you care about your own freedom? What do you prefer? Spend 
the rest of your life in jail? Or spend five or six years in jail? What do you prefer? What 
is best? All of your life in jail? Or some years of your ··· life in jail?” Defendant 
responded, “I'm going to be sincere. I'm going to tell you.” And within the space of the 



next four pages of the transcript, defendant acknowledged that he offered to buy cocaine 
from Ortiz, Ortiz said he did not want to sell the cocaine to defendant and shoved him, 
and defendant responded by stabbing Ortiz with a knife. The interview then continued, 
with defendant providing many more details about his activities before, during, and after 
the murder. 
Testifying at the Evidence Code section 402 hearing, Mota stated that the room in which 
defendant was placed while Aguirre was being interviewed was approximately seven by 
seven feet, with no windows. The door to the room was not locked, but defendant was not 
told this. Defendant was cooperative and in good spirits during the portions of the 
interview in which background information was being gathered and defendant was 
denying participation in the crime. Defendant began to cry later in the interview when he 
was explaining what had happened. 
Dr. Richard Leo, a professor of criminology at the University of California at Irvine, 
testified for the defense. Leo was of the opinion that the initial threats of harsher 
punishment and later implicit and explicit suggestions of more lenient treatment 
constituted coercion. 
At the beginning of argument on admissibility of the confession, the court stated that 
although the interview was in Spanish, it had listened to the tape “for the purpose of 
divining any tone of the conversation····” Following argument, the motion was denied. 
The court found that defendant had made a valid implied waiver of his Miranda rights. 
With respect to voluntariness, the court noted that Mota asked defendant whether he 
would like to spend the rest of his life or five or six years in jail, and that defendant 
responded that he would be sincere. The court continued: “But I do not see that his will 
was overborne. I think that the police officers have to be allowed some latitude in the 
questioning of suspects. And there was nothing in the nature of promising what the law 
would be and misadvising on the law. [¶] When I look at it in its totality as I am required 
to do, I find that the actions of the police were permissible under the circumstances. And 
I find that the statement was voluntary. So the motion to exclude the use of the statement 
is denied.” 
2. Analysis 
a. Relevant legal principles 
“In considering a claim that a statement or confession is inadmissible because it was 
obtained in violation of a defendant's rights under Miranda ···, the scope of our review is 
well established. ‘ “We must accept the trial court's resolution of disputed facts and 
inferences, and its evaluations of credibility, if they are substantially supported. 
[Citations.] However, we must independently determine from the undisputed facts, and 
those properly found by the trial court, whether the challenged statement was illegally 
obtained.” ’ [Citation.] ‘We apply federal standards in reviewing defendant's claim that 
the challenged statements were elicited from him in violation of Miranda.’ [Citation.]” ( 
People v. Box (2000) 23 Cal.4th 1153, 1194.) “ ‘The state must demonstrate the 
voluntariness of a confession by a preponderance of the evidence.’ [Citations.]” ( Id. at 
pp. 1194-1195.) 
“A defendant's admission or confession challenged as involuntary may not be introduced 
into evidence at trial unless the prosecution proves by a preponderance of the evidence 
that it was voluntary. [Citations.] A confession or admission is involuntary, and thus 
subject to exclusion at trial, only if it is the product of coercive police activity. 



[Citations.] On appeal, [the appellate court reviews] independently the trial court's 
determination on the ultimate legal issue of voluntariness. [Citation.] ··· [¶] In deciding 
the question of voluntariness, the United States Supreme Court has directed courts to 
consider ‘the totality of circumstances.’ [Citations.] Relevant are ‘the crucial element of 
police coercion [citation]; the length of the interrogation [citation]; its location [citation]; 
its continuity’ as well as ‘the defendant's maturity [citation]; education [citation]; 
physical condition [citation]; and mental health.’ [Citation.]” ( People v. Williams (1997) 
16 Cal.4th 635, 659-660.) 
“In general, ‘ “any promise made by an officer or person in authority, express or implied, 
of leniency or advantage to the accused, if it is a motivating cause of the confession, is 
sufficient to invalidate the confession and to make it involuntary and inadmissible as a 
matter of law.” ’ [Citations.] In identifying the circumstances under which this rule 
applies, [the Supreme Court has] made clear that investigating officers are not precluded 
from discussing any ‘advantage’ or other consequence that will ‘naturally accrue’ in the 
event the accused speaks truthfully about the crime. [Citation.] The courts have 
prohibited only those psychological ploys which, under all the circumstances, are so 
coercive that they tend to produce a statement that is both involuntary and unreliable. 
[Citations.]” ( People v. Ray (1996) 13 Cal.4th 313, 339-340.) 
b. Miranda and Involuntariness 
Defendant first argues that his Miranda waiver was invalid. He concedes that waiver may 
be implied when, after being advised of Miranda rights but not specifically waiving 
them, a defendant nonetheless chooses to speak to the interrogating officers. (See People 
v. Whitson (1998) 17 Cal.4th 229, 245-250.) Rather, defendant focuses on the two hours 
he spent in isolation before the interview started and the extensive amount of time spent 
on and the nature of the background questioning that was conducted. Specifically, 
defendant notes (among other things) that he was told the questions being asked were not 
meant to get him into trouble, that his cooperation was appreciated, that it was hoped that 
the questioning could be completed soon “so that [he] could go back to work.” Defendant 
further notes that in giving the Miranda admonitions, Mota stated that he “just want[ed] 
to clear some little things” and reminded defendant that he was a good person who went 
to church. This, argues defendant, was akin to the type of “clever softening-up” technique 
condemned in People v. Honeycutt (1977) 20 Cal.3d 150, 160, and reiterated in People v. 
Gurule (2002) 28 Cal.4th 557, 602, especially in view of the limited time defendant had 
spent in this country and his apparent lack of prior experience with the criminal justice 
system. 
Defendant next argues that improper promises and threats during the interview, both 
express and implied, rendered his ultimate confession involuntary as the product of 
coercive police activity. In making this argument, defendant focuses on exhortations that 
even good people can do bad things while intoxicated and that defendant's not being in 
his “right state of mind” when the incident happened would “help” him. In addition, 
defendant was told that not confronting the situation would be “worse” for him, if 
defendant lied the case would go “very, very bad” for him, and if defendant kept quiet he 
could be charged “for something more serious, very ugly.” Conversely, if a person tells 
the truth “it goes much better for them” and “the charges are lowered - a little.” Finally, 
at least one and one-half hours after the interview started, defendant was given the 
alternative of spending either “the rest of [his] life” or “five or six years” in jail. He then 



confessed. 
In addressing the issue of voluntariness, the trial court concluded that under the totality of 
the circumstances the “latitude” taken by the police in questioning defendant was 
permissible. Based on our independent review of this legal issue, we reach the opposite 
conclusion (and therefore do not need to analyze the separate issue of defendant's 
Miranda waiver). 
If in addition to a benefit that might naturally flow from honest answers during 
interrogation “ ‘the defendant is given to understand that he might reasonably expect 
benefits in the nature of more lenient treatment at the hands of the police, prosecution or 
court in consideration of making a statement, even a truthful one, such motivation is 
deemed to render the statement involuntary and inadmissible. The offer or promise of 
such benefit need not be expressed, but may be implied from equivocal language not 
otherwise made clear. [Citations.]’ ” ( People v. Cahill (1994) 22 Cal.App.4th 296, 312, 
fn. omitted.) 
For example, in Cahill the defendant's statements were rendered involuntary because they 
given in response to representations that the defendant could avoid a charge of first 
degree murder if he would admit certain facts to dispel the implication that the murder 
was premeditated. ( People v. Cahill, supra, 22 Cal.App.4th at p. 314.) In People v. 
McClary (1977) 20 Cal.3d 218, 229, overruled on another point in People v. Cahill 
(1993) 5 Cal.4th 478, 509-510, footnote 17, a confession was found involuntary where 
“the officers repeatedly branded defendant a liar, and advised her that unless she changed 
her statement and admitted the true extent of her complicity, she would be charged as a 
principal to murder···· In addition ···, the officers strongly implied that if defendant 
changed her story and admitted mere ‘knowledge’ of the murder, she might be charged 
only as an accessory after the fact.” In People v. Neal (2003) 31 Cal.4th 63, 84-85, the 
interrogating officer, using a metaphor of a Greyhound bus, threatened to drop the 
defendant off closer to Timbuktu than to home if he did not cooperate and “promised 
defendant, if he did cooperate, to make it as good for him as he could.” ( Id. at p. 85.) 
Implied promises and threats of a similar coercive nature were also made here. But we 
need not dwell on implications of the officers' statements during the interrogation. If 
there had been any question about the existence of coercion, it was dispelled with the 
coup de grace of offering to defendant the choice of five or six years, or spending the rest 
of his life in jail. In People v. Denney (1984) 152 Cal.App.3d 530, 544, a “hypothetical 
about a triggerman in an accidental felony murder getting five years in prison was an 
extremely heavyhanded suggestion of leniency that clearly motivated appellant's decision 
to confess.” No hypotheticals were needed here. After persistent resistance to providing 
his interrogators with the information they wanted, defendant cooperated immediately 
upon being presented with the eminently attractive, albeit legally fallacious possibility, of 
spending five or six years by confessing to a murder that he had been assured had been 
witnessed by others, thereby sealing his fate regardless of what he said. As such, the 
requisite causal connection between the deception and the confession were well 
established. (See People v. Musselwhite (1998) 17 Cal.4th 1216, 1240.) The trial court 
erred in ruling that the People had met their burden of proving the confession voluntary 
and allowing it into evidence at trial. 
c. Prejudice 
In determining whether the erroneous admission of a confession constitutes reversible 



error, we quote from the Supreme Court in People v. Neal, supra, 31 Cal.4th at page 86: 
“At the outset, we observe that the erroneous denial of defendant's motion to suppress his 
··· confession[ ] is subject to harmless error analysis under the beyond-a-reasonable-doubt 
standard of Chapman v. California (1967) 386 U.S. 18 [17 L.Ed.2d 705, 87 S.Ct. 824] ( 
Chapman ). The Chapman test is generally applicable to error under the United States 
Constitution, including, specifically, the erroneous admission of involuntary statements ( 
Arizona v. Fulminante (1991) 499 U.S. 279, 310 [113 L.Ed.2d 302, 111 S.Ct. 1246] ), 
which here includes defendant's confession[ ]. 
“The beyond-a-reasonable-doubt standard of Chapman ‘requir[es] the beneficiary of a 
[federal] constitutional error to prove beyond a reasonable doubt that the error 
complained of did not contribute to the verdict obtained.’ ( Chapman, supra, 386 U.S. at 
p. 24.) ‘To say that an error did not contribute to the ensuing verdict is ··· to find that error 
unimportant in relation to everything else the jury considered on the issue in question, as 
revealed in the record.’ [Citation.] Thus, the focus is what the jury actually decided and 
whether the error might have tainted its decision. That is to say, the issue is ‘whether the 
··· verdict actually rendered in this trial was surely unattributable to the error.’ [Citation.] 
“In Chapman, the court stated that ‘error in admitting plainly relevant evidence which 
possibly influenced the jury adversely to a litigant cannot ··· be conceived of as harmless.’ 
( Chapman, supra, 386 U.S. at p. 24.) Even if, as a general matter, Chapman 's statement 
might appear overly broad, in the specific context of a confession it carries its greatest 
force. Indeed, in People v. Cahill, supra, 5 Cal.4th 478, we expressed a ‘recognition that 
confessions, “as a class,” “[a]lmost invariably” will provide persuasive evidence of a 
defendant's guilt [citation], ··· that such confessions often operate “as a kind of 
evidentiary bombshell which shatters the defense” [citation], ··· [and therefore] that the 
improper admission of a confession is much more likely to affect the outcome of a trial 
than are other categories of evidence, and thus is much more likely to be prejudicial····’ 
[Citation.] We acknowledged, however, that the erroneous admission of any given 
confession ‘might be found harmless, for example, (1) when the defendant was 
apprehended by the police in the course of committing the crime, (2) when there are 
numerous, disinterested reliable eyewitnesses to the crime whose testimony is confirmed 
by a wealth of uncontroverted physical evidence, or (3) in a case in which the prosecution 
introduced, in addition to the confession, a videotape of the commission of the crime····’ 
[Citation.] But we emphasized that although the erroneous admission of a confession 
might be harmless in a particular case, it nevertheless is ‘likely to be prejudicial in many 
cases.’ [Citation.]” 
Here, defendant was not apprehended in the course of committing the crime, nor were 
images of the crime captured on videotape or actually seen by any witnesses. To be sure, 
a great deal of circumstantial evidence was presented against defendant. One witness 
testified to defendant's agitated demeanor and heated conversation with the victim 
(Ortiz), and that witness and a second witness testified to later seeing defendant with a 
knife in his hand and blood on his body, again acting in an agitated manner and making 
statements consistent with having committed the murder. In addition, certain observations 
were corroborated by physical evidence, including Ortiz's blood on the wall where a 
witness said defendant had touched it. But this can hardly be said to be categorized as a 
“wealth” of physical evidence, and the witnesses were neither “numerous” nor 
“disinterested reliable.” ( People v. Neal, supra, 31 Cal.4th at p. 86.) 



With respect to witness Armstrong, the double-bladed “French” knife he described 
defendant as holding was, in the 
Accordingly, on this record, the error in admitting defendant's confession into evidence 
must be deemed prejudicial, thereby requiring that his conviction be reversed. 

DISPOSITION 
 
The judgment is reversed. 
NOT TO BE PUBLISHED. 
We concur: 
Copr. (C) West 2006 No Claim to Orig. U.S. Govt. Works Cal.App. 2 Dist.,2006. 
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