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MEMORANDUM OF DECISION AND ORDER

ROBERT C. BROOMFIELD, Senior District Judge

*1 Debra Jean Milke (Petitione) filed apetitionfor writ of habeas corpusalleging tha
sheisimprisonal and sentenced to death in violation of the United States Conditution.
(Dkt.1).™ Her amende petition raised eleven claims and numeroussubdaims. (Dkts
.19,20) In an Order dated July 7, 200Q the Court dismissed Claimsl1, 111 (in pat),
IV(A) (in pat), IV(C), IV(D), IV(F), IV(G) (inpat), V(A), V(B), VI, VIII (in pat), IX,
and XI (in part) as procedurally barred and Claim V(D) for lack of merit. (Dkt.47.) The
Court degermined tha Clams|, 1l (in pat), IV(A) (in pat), IV(B), IV(E), IV(G) (in
pat), V(C), VII, VI (in pat), X, and XI (in pat) were propely exhauged and subject to
review onthemerits. (1d.) This Order addresses the merits of those claims. For the
reasonsset forth herein, the Court condudes that Petitionea is notentitled to relief.

FN1. Dkt.Orefersto thedoaumentsin this Court'sfile. MEQrefers to theminute entries
of the state court; AROA-PCROrefers to the seven-volume state court pod-conviction
record (CR-97-168PC); and RT Orefers to transcripts of the state court proceedings

BACKGROUND

On December 8, 1989, Petitione was indicted on charges of first-degree murder,
congiracy to commit first-degree murder, child abuse, and kidngping. (ROA-PCR 1.)
TheArizonaSupreme Court summarized thefacts surrounding the crime and Petitiona’s
arrest:



Debra Milke and her four-year-old son, Christophe, shared an apartment with co-
defendant James Styers and his two-year-old daughter. While Milke worked at an
insurance agency, Styers, an unemployed and disabled veteran, watched Christophe.
Milke and Christophe’s father were divorced, and Milke had legd cugody of
Christophe. Christophe’s father often visited with his son and sometimes took him
overnight

In September, 1989 shotrtly after beginning anew job, Milke took out a $5000life
insurance policy on Christophe as part of her employee benefit plan. Thepolicy named
Milke as the beneficiary. Sometime between thetime she boughtthe policy and thetime
of Christophe's death, Milke and Styers discussed the policy and the bendfits.

At about11:00 am. on Saturday, December 2, 198, Styers, with Milke's pemission and
in her car, took Christophe from the apartment. Styerstold Christophe they were going
to Metrocenter so Christophe could see Santa Claus Styers then picked up co-defendant
Roge Scott, and the two men and Christophe had lunch and ran some errands L ater,
Styerstold thepolice tha hefirst dropped Scott off and then took Christophe to
Metrocenter to see Santa Claus Styerstold the police he had to use therestroom so he
took Christopher into the men'sroomat Sears and had him wait outsidethe stall but
ingdetherestroom When he came out, Christophe was allegedly gone Styers reported
this scenario to Metrocenter security; eventudly the police were called. In thisinitia
story, Styers claimed tha hemet Scott outside of Sears while looking for Christopher,
tha Scott told him that hehad come to Metrocenter with afriend named Phil, tha Styers
and Scott looked for Christophe for awhile, and that Styers eventudly walked Scott to
thebusstop and Scott went home.

*2 Styers called Milke around2:45 p.m. and told her tha Christophe was missing from
Metrocenter. Milke called her father in Florence, Arizona and told him Christophe was
missing. Milke's stepmother, stepgster, and stepsster's boyfriend drove to Phoenix
Saturday evening to bewith her. Milke was interviewed several times throughoutthe
night by police officers. She went back to Florence with her relatives on Sundgy
afternoon,December 3.

In the meantime, the Phoenix police interviewed Scott. Scott'sfirst story coincdded with
Styers first story, but ultimately Scott led police to Christophe’s body. After that, a
Phoenix police detective flew to Florence to interview Milke. Shewas told that her son
had been fourd shotto death in the desert and that shewas unde arrest. The detective
read her her Mirandarights, which she stated she undestood.

Milke told the detective tha she was upt with he son because he was going to turn out
like hisfather-in jail, an alcoholic, and adrug user. Milke said that sheverbdized these
fearsto Styers but did not think that he would ever hurt the child. She stated tha shewas
not crazy, shejug did notwant Christophe to grow up like hisfather. Shetold the
detective that shewanted God to take care of Chrigophe. Shesaid shethoughtabout
suicide but decided againg it because Christophe would then bein hisfather's cusody.
Shedecidad it would be best for Christophe to die. She stated tha she had ahard time



telling Styers what shewanted, butshefindly told him, and he agreed to hdp. Milke and
Styers discussed the plan several times and induded Scott on at least oneoccasion.
Ultimately, they decided that Styers and Scott would take Christophe, kill him, and then
report him missing at Metrocenter, but Milke was notto know how Christophe was
killed.

On Saturday morning, December 2, 1989, Styerstold Milke that they were going to
murder Christophe tha day. They told Christophe tha hewas going to see Santa Claus
at Metrocenter. Milke told police tha she did not have a $5000life insurance policy on
Christophe, buther father did. Shedenied tha insurance money was her motivation, but
admitted that it may have been Styers and Scott's because Styers knew of the policy.
Milke was arrested and taken back to Phoenix.

Statev. Milke, 177 Ariz. 118 120-21,865P.2d 779, 781-82(1993. A jury convicted
Petitione of all four offenses on Octobe 12,1990.(ROA-PCR 270-73)

At sentendng, thetrial court foundthree aggravating factors: the murder was committed
in the expectation of pecuniary gan, thevictim was unde the age of fifteen, andthe
crime was especially heinousand depraved. (ME 1/18/01.) The court foundno statutory
mitigaing circumstances, but determined that thefollowing nongatutory mitigation had
been proved: Petitiona's lack of aprior felony record, her employment history, and her
goodcondud while incarcerated. ( 1d.) The court then foundthat the mitigaing
circumstances were not sufficient to call for leniency, and sentenced Petitione to death
onthefirst-degree murder count (1d.)

*3 On direct appedl, the ArizonaSupreme Court affirmed Petitione’s convictionsof first-
degree murder, congiracy, and kidngping, but vacated the child abuse conviction. Milke,
177Ariz. at 130, 865P.2d at 791. Petitionea unsuccessfully soughtawrit of certiorari in
the United States Supreme Court. Milke v. Arizona,512U.S. 1227(1994)

On November 1, 1995, Petitione filed a petition for pogconvictionrelief (PCR) pursuant
to Rule 32 of the ArizonaRules of Crimind Procedure. In alengthy opinion, the PCR
court denied relief. (ME 11/18/96)) Petitione filed a petitionfor review; the Arizona
Supreme Court summarily denied relief on December 16,1997.

Petitione filed her pditionfor writ of habeas corpuson Januay 12,1998(Dkt.1), and
her amendeal petitionon Augug 31, 1998(Dkt.19). Shefiled her merits brief on Junel11,
2002.(Dkt.98) Respondantsfiled thar respons on Octobe 9, 2002(Dkt .109);
Petitione replied on February 11, 2003(Dkt.117) On September 26, 2003 the Court
granted in part Petitiona's motion to expand therecord to indudeexhibits attached to her
merits brief and reply. (Dkt.130)

STANDARD FOR HABEAS RELIEF

Petitioneg’'s habeas claims are goveaned by the applicable provisionsof the Antiterrorism
and Effective Death Pendty Act (AEDPA). See Lindhv. Murphy, 521U.S. 320 336




(1997) For propely preserved claims Gudjudicated on the meritsOby a state court, the
AEDPA established a morerigorousstandad for habeas relief. See Miller-El v. Cockrell,
537U.S. 322 337(2003)( Miller-El I ). Asthe Supreme Court has explained, the
AEDPA's Odnighly deferential standard for evaluating state-court rulings & demandsthat
state-court decisionsbe given the benefit of the doubt OWoodbrd v. Visciotti, 537 U.S.
19,24 (2002)(per curiam) (quoingLindh 521 U.S. at 333n. 7).

The phrase Gadjudicated on the meritsOrefers to adecision resolving a party's claim
which is based on the subgance of theclaim rather than on a procedural or other non
subgantive ground. Lanmbert v. Blodget, 393F.3d 943,969 (9th Cir.2004) Therelevant
state court decisionisthelast reasonal state decision regarding a claim. Barker v.
Fleming,423F.3d 1085 1091 (9th Cir.2009 (citing Ylst v. Nunnamaker, 501U.S. 797,
803804 (1991); Insyxiengmay v. Morgan,403F.3d 657,664 (9th Cir.2005)

Unde the AEDPA, apditione is not entitled to habeas relief on any claim adjudicated
on themerits by the state court unless tha adjudication:

(1) resulted in adecision tha was contrary to, or involved an unreasonable application of,
clearly established Federa law, as deermined by the Supreme Court of the United States;
or

(2) resulted in adecision tha was based on an unreasonable determination of thefactsin
light of the evidence presented in the State court proceeding.

28 U.S.C. 1 2254().

Orhethreshold question unde AEDPA iswhether [petitiona] seeks to apply arule of
law that was clearly established at the time his state-court conviction became find.O
Willians v. Taylior, 529U.S. 362 390(2000. Theefore, to assess aclam unde
subsection (d)(1), the Court mugt first identify the @learly established Federal law,Oif
any, tha govensthe sufficiency of theclaims on habeas review. CClearly establishedO
federal law congsts of the hddingsof the Supreme Court at thetime the peiitiona’s state
court conviction became find. Willianms, 529 U.S. at 365; see Mudadin v. Lamarque 427
F.3d 653 655(9th Cir.2005 (GAEDPA limits the source of clearly-established federal
law to Supreme Court casesQ; Clark v. Murphy, 331 F.3d 1062,1069(9th Cir.2003)
Habess relief cannotbe granted if the Supreme Court has not Qoroken sufficient legd
ground@n a conditutiond prindple advanced by a petitione, even if lower federal
courts have decided theissue Williams, 529U.S. at 381 Neverthdess, while only
Supreme Court autharity is binding, circuit court precedent may be of (persuasive valued
in deerminingwha law is clearly established and whether a state court applied that law
unreasonably. Mudadin, 427 F.3d at 655(collecting cases); see Clark, 331 F.3d at 1069

*4 The Supreme Court has provided guidance in applying each prongof & 2254()(1).
The Court has explained that a state court decisionis Gontrary toOthe Supreme Court's
clearly established precedentsif the decision applies arule tha contradicts the governing
law set forth in those precedents, thereby reaching a conduson opposte to tha reached



by the Supreme Court on a matter of law, or if it confronts a set of facts that is materially
indistinguishable from a decision of the Supreme Court but reaches a different result.
Willianms, 529U.S. at 405-06; see Early v. Packer, 537 U.S. 3, 8 (2002)(per curiam). In
characterizing the claims subject to anadysis unde the Gontrary toOprong, the Court has
observed that CGarun-of-the-mill state-court decision applying the correct legd rule to the
facts of the prisona’s case would notfit comfortably within & 2254)(1)'s @ontrary toO
clause .OWilliams, 529 U.S. at 406;see Lambert v. Blodget, 393F .3d 943 974 (9th

Cir.2004)

Unde the Qunreasonable applicationOprongof & 2254(d)(1), afederal habess court may
grant relief where a state court Qdentifies the correct govening legd rule from[the
Supreme] Court's cases but unreasonably applies it to thefacts of the particular &caseO
or Qunreasonably extendsalegd prindple from [Supreme Court] precedent to anew
context where it should not apply or unreasonably refuses to extend that princdpleto a
new context where it should apply.OWilliams, 529U.S. at 407. In order for afederal
court to find a state court's application of Supreme Court precedent QunreasonableQunde
a 2254d)(1), the petitiona mug show that the state court's decision was not merely
incorrect or erroneous but bijectively unreasonable.Old. at 409; Visciotti, 537 U.S. at
25.

Unde the standad set forth in @ 2254()(2), habeasrelief is available only if the state
court decisionwas based uponan unreasonable determination of thefacts. Miller-El v.
Dretke, 545U.S. 231, 240 125S.Ct. 2317, 2325(2005)( Miller-El 11 ). A state court
decision Gbased on afactud determinaionwill notbeoverturned onfactud grounds
unless objectively unreasonable in light of the evidence presented in the state-court
proceeding OMiller-El |, 537 U.S. at 340, In conddering achadlengeunde 2254d)(2),
state court factud determinationsare presumed to be correct, and a pitione bears the
ourden of rebutting this presumption by clear and convindng evidence.0O28 U.S.C. &
2254€)(1); Miller-EI'l1, 545U.S. at 240,125 S.Ct. at 2325 However, it isonly the state
court'sfactud findings notits ultimate decision, that are subject to 2254€)(1)'s
presumption of correctness. Miller-El |, 537 U.S. at 341-42. (OTheclear and convindng
evidence standad isfoundin & 2254¢)(1), buttha subsection pertainsonly to state-court
determinaionsof factua issues, rather than decisionsQ.

DISCUSSION

Claim I: The interrogation tactics of Detective Saldate violated Petitioner's rights
against self-incrimination, to due process, a fair trial, and a just sentencing
determination in violation of the Fifth, Sixth, Eighth, and Fourteenth Amendments.

*5 Petitionea alleges tha the methodsused by Phoenix Police Detective Armando Saldate
in questioning her abouther son'smurder rendered theresults of theinterrogaion
unreliable and violated her dueprocess rights. Specificaly, Petitione assertstha her
statement was dlicited involuntarily andin violation of he rights unde Miranda.
Petitione further contendsthat Det. Saldate fabricated the inariminating aspects of the



interrogdion.

In suppott of these arguments, Petitione cites thefact tha Det. Saldate failed to tape-
record or otherwise memorialize theinterrogaion, tha no other officers were present,
and tha hedestroyed his origind notes. Petitiong aso allegesthat Det. Saldae hasa
doaumented history of diciting invduntary statements from sugpects, fabricating
confessions and engaging in other forms of officia miscondud. Findly, Petitione
alleges tha when interviewing other witnhesses in this case, Det. Saldate biased those
witnesses againg Petitione.

State court proceedings

Suppession hearing

On September 10, 199Q thetrial court hdd a hearing on Petitiong's motion to suppress
her statement to Det. Saldae. Det. Saldate testified that heinterrogaed Petitione at the
Pind County Sheriff's Office at around8:00 p.m. on the night of December 3, 1989.(RT
9/1000 at 44.) Earlier intheday hehad interviewed co-defendant Scott, whoreveaed the
location of thevictim's bodyand indicated tha Petitione had been involved in the
murder. (1d. a 29-30.) Theinterrogaion of Petitioner occurred in thejail'sinfirmary or
medical office, aroomapproximately fifteen by fifteen feet, containing adesk, chairs,
and medical supplies. (1d. at 47-48) Thedoorwas closed and only Petitione and Det.
Saldate were present in theroom with Saldate seating himself directly in front of
Petitione in chars set besidethedesk. (1d. at 48) Theinterrogdion lasted
approximately thirty minutes. (Id. at 55.)

When Det. Saldate arrived, Petitione was in theroom with another woman, whom Det.
Saldae asked to leave. ( Id. at 46.) Det. Saldate introduced himself to Petitione and
indicated tha hewas investigaing the disappearance of Petitione’s son; hethen stated
tha thechild had been foundshot to desth in the desert and that shewas unde arrest. (
Id. at 48-50.) Petitione uttered thewords ONhat, whatOand began crying-in Det.
Saldate's opinion Geigning crying Owithout actudly shedding tears-until hetold her tha
hewould nottolerate it and hewas there to discover thetruth. ( 1d. at 50-51.) According
to Det. Salda€'stestimony, hethen read Petitiona he Mirandarights, and Petitioner,
first by gesture and then verbdly, indicated tha she undestoodthose rights. (RT 9/1000
at 57-58) Petitiona then began to cry agan, until Det. Saldae repeated that he would not
tolerate it andthat hewanted her to tell him thetruth. (1d. at 59-60.) At tha point,
Petitione asked him what hewanted to know andwha he wanted her to tell him. (1d. at
60.)

*6 Det. Saldate testified that he asked Petitione if he could record theinterview, and that
sheanswered tha shedid notwant theinterview recorded ( id. at 51-52); hefurther stated
tha if shehad indicated tha she wanted the interview recorded he would have complied (
id. at 65). According to Det. Saldae's testimony, Petitiona spokefreely with him, ina

homal, evenOtoneof voice, and the convarsation was Griendly.O( |d. at 67.) She never



exhibited signsof confuson or disorientation (id . at 71) and appeared to be Qv]ery, very
intelligentO( id. at 70). Det. Saldate testified that he made no threats or promises during
theinterrogaion. ( 1d. at 61-62) According to Det. Saldae, Petitione did notask for a
lawyer or state that shewished to remain silent or terminate theinterrogdion. (1d. at 70;
see RT 9/1100at 12, 16, 23) Det. Saldate testified tha Petitioner indicated to him at the
end of theinterrogaiontha shefelt better after having spoken with him. (1d. at 71) Det.
Saldate did not handauff Petitione when hetrangported her from Florence to Phoenix. (
Id. at 56.) Onthedriveto Phoenix, Petitiona asked Det. Saldate to call her father so that
he could bal her outand obtain an attorney for her. (1d. at 69-70.)

Det. Saldate testified tha hetook notes throughouttheinterrogdion. (1d. at 64.) From
those notes he prepared a supplemental report dated December 6, 1989.(Dkt 101, Ex.
24) Thereport summarized the contents of theinterrogaion in a narrative fashion but
also incorporated direct quotationsfrom Petitione. (RT 9/1000 at 64

At thesuppression hearing, defense counsl called for testimony from Dr. Martin Kassell,
the psychiatrist who was treating Petitione in jail. Dr. Kassell had interviewed Petitione
abouther encounter with Det. Saldate; at the hearing he offered his opinion aboutthe
psychological dynamics of theinterrogaion.(1d . at 80.) Hetestified tha Petitione told
him tha Det. Saldae began theinterrogaion by informing her tha her son had been shot
to death and tha shewas unde arrest; that shebecame hyderical; tha Det. Saldae
demandeal tha she stop crying and explained tha hewas there to ascertain thetruth; and
tha Det. Saldae then administered the Mirandaadvisory. (Id. at 82)

Withoutchdlenging thefactud contents of Det. Saldate's supplemental report, Dr.
Kassell opined that Det. Saldae reached illogica condusonsaboutPetitiona’s
involvement in the murder based uponunsuppoted assumptions accordingto Dr.
Kassdll, these assumptions caused Det. Saldae to misinterpret Petitiona's statements and
emotiond condition. ( Id. at 86.) Dr. Kassell also testified tha in his opinion Petitione
heard Det. Saldate advise her of her Mirandarights but was too distraughtand
intimidated by Det. Saldae to Gully comprehendCGhem. (Id. at 82,94)

*7 Dr. JohnFritz, acriminologist, also testified for Petitiona at the suppression hearing.
Citingwha he characterized asimplaugbilitiesin Det. Saldate's accountof the
interrogation, Dr. Fritz testified that Saldae's repart was either QilteredOor Gabricated.O(
Id. at 34.) Apat from hisopinion tha Det. Saldate did not actudly inquire of Petitioner
whether shewould congent to theinterrogation beng recorded, Dr. Fritz could nat,
however, identify a specific ingance in which thereport was atered or fabricated. ( 1d. at
14950) Dr. Fritz also testified that in his opinion Det. Saldate did not condud the
interrogaion as an ohjective investigaor. ( 1d. at 138))

Kirk Fowler, who served as Petitiona’s court-appanted investigaor, also testified at the
hearing. Accordingto Fowler, Petitiona told him tha she had asked for an attorney early
in her interview with Det. Saldate. ( 1d. at 157) Fowler testified that in requesting an
attorney, Petitione used theexpression, O think | should spesk to an attorney,Cor
wordsto that effect.O( 1d. at 162-63))



At theconduson of thetestimony, thetrial court denied Petitione's motion to suppress
her statement to Saldae. The court madethefollowing findings

The Court findstha the Defendant was propealy Mirandized. The Court findstha,
notwithganding the Defendant's emotiond state at thetime, sheundestoodtho rights.
The Courts findstha at notime did the Defendant request an attorney, either before or
after shewas advised of her rights. The Defendant was given a free choice to discuss,
admit or deny or refuse to answer questions TheDefendant voluntarily, knowingly and
intelligently relinquished her right to counsl and her rightto remain silent. She
voluntarily, knowingly andintelligently made statements withoutany promises being
made, withoutthere being any threats or coercion, either psychological or physcal ™2

FN2. Subsquently, in rejecting Petitiona’s motion for ajudgment notwithstanding the
verdict, thetrial court repested its finding that Petitioner did nat Gna[k]e arequest for an
attorney prior to or during her questioning by Detective Saldate. O(RT 1/18/91 at 8.)

(RT 9/1100at 33)

Trial

At tria, Det. Saldae repeated thetestimony he had given during the suppression hearing
regarding his condud during theinterrogdion. He al so testified abouttheinformation
provided by Petitione during theinterrogaion, which heincorporated into hisreport.

Det. Saldate quoied Petitionea as explaining, in reference to her son, Q.0ok, | jus didnt
want him to grow up like his father. I'm nota crazy person.|'m notan animal. | jus didn't
want him to grow up like that. O(RT 9/12/90 at 71.) According to Det. Saldate, Petitione
then began to discuss her postive high school experiences, explaining that shewas
popukbr and had high self-esteem until shemet Mark Milke, whose drug and alcohol use
had a negative effect on her life. (1d. at 72.) Next, shediscussed her marriageto Milke
and thefact that her pregnancy was unexpected and unwanted. ( 1d.) Sheindicated tha
shefrequently checked onthefetuss conditionto seeif it was abnarmal, and consdered
getting an abortion but abandonel the idea because she bdieved the procedure was too
panful. (Id.at 72-73)

*8 Accordingto Det. Saldate's testimony, Petitione told him tha Christophe was a
difficult and mischievouschild and that she bdieved that hewould grow upto belike his
father, adrug and alcohol abuser whowould get into trouble with thelaw. (Id. at 73-74.)
Shethen stated, O'm notamaliciousperson, | just wanted God to take care of him.O( Id.
at 74.) Sheindcated tha shehad contemplated suicide, but bdieved tha killing herself
would not solve the problem, because her ex-hushand would gain cugody of Christophe.
(Id. a 74-75.) Accordingto Det. Saldae, Petitioner told him tha shedecided it would be
better for Christophe to die, and, after some initial hesitancy, she expressed her feelings
aboutChristophe to her roommate, co-defendant Styers. (1d.) Det. Saldate testified that
Petitione stated that she and Styers came to an agreement by which Styers would kill



Christophe but keep theddails of the murder from Petitione. (1d. at 76.) Shestated that
she Styers, and co-defendant Scott had several conversationsaboutkilling Christophe;
sheaso indicated tha she went out driving with Styers on one occasion with theintent to
kill Christophe butthe plan fell through (Id. at 79.) Det. Saldate testified tha Petitione
then explained that she and the co-defendants devel oped a plan by which Styers and Scott
would kill Christophe and then proceed to the Metrocenter mall and report him missing.

(1d)

According to Det. Saldae, Petitionea told him tha onthe morning of December 2, 1989
Styersindicated tha heand Scott were goingto carry outtheplan to kill Christophe that
day. (1d. at 80.) When asked if shedressed her sonin special clothes or gave him a
specia hugor kiss, Petitione told Det. Saldae tha she did not have to, because she had
previoudy told thechild tha hewas going to go to heaven soonand that shewould meet
him there later. (1d.) When Styers called her fromthe mall onthe afternoonof December
2 to repart tha Christophe was missing, Petitione knew that the plan to kill Christophe
had been carried through.( 1d. at 81) Petitione indicated to Det. Saldae tha after
receiving thecall, she prayed to God tha she would have no more children. (RT 9/13/90
a9.)

After revealing thisinformation, Petitione asked Det. Saldae if heundestood her. (1d.)
She also expressed concern tha he family would disown her and tha her father would
think shewas crazy. ( 1d. a 10.) In respon to this statement, Det. Saldate asked
Petitione if shebdieved shewas crazy, and, according to Det. Saldate, Petitione
respondal, ONo, I'm just an emotiondly troubled 25-year-old girl who needshdp dedling
with her problems.O( Id.) Shefurther explained that she kept her emotionsbottled up and
had difficulty discussing her problems Quntil now.O( Id. at 11) When Det. Saldate
suggested to Petitione tha there were other optionsif shenolonge wanted cusody of
her son, induding placement with family members, shereplied, O guess| jus madea
bad judgment call.O( Id. at 12)

*9 Accordingto Det. Saldate, during theinterview Petitione denied having life insurance
on her son, butexplained that her father had a policy onthechild. (RT 9/12/90 at 76.)
Shealso denied tha theinsurance money was her motive but stated tha it may have been
amotive for Styers and Scott, because Styers was aware of thepdicy. (1d.)

Petitioner also testified at thetrial. According to her testimony, Det. Saldate entered the
roomand introduced himself, asked her friend to step out, closed thedoor, and then
informed Petitiona tha her son had been foundmurdered and tha shewas unde arrest.
(RT 10/3/90at 13) Petitione then began crying-shedding real tears-and screaming
QWhat, wha?0( 1d.) Det. Saldae stated that he would not tolerate her crying andtold her
to bequiet. (1d.) He then took out a card and read Petitione her Mirandarights. (1d.)
Petitione testified tha shewas too upst to undestand the Mirandaadvisory (id.), and
tha when Saldate asked if sheundeastood her rights shereplied tha shedid not( id. at
17). Accordingto Petitioner, Det. Saldate then asked her if shewanted theinterview
recorded, to which shereplied, ONo, | need alawyer.O( Id. at 17) Det. Saldate then
moved his char Qight in frontOof Petitiona. ( 1d. at 18.)) He asked Petitione her age



replied tha hehad a daughter of the same age and understoodwhat shewas going
through,placed a hand on her knee, and told her repeatedly tha she could trug him. ( 1d.)
Petitione began crying agan; Det. Saldate repeated tha he would nottolerate her crying
and stated that hewanted her to tell him the truth and would nottolerate any lies. ( 1d.)
According to Petitionea, Det. Saldae provided her with pgper towelsto dry her tears. (
Id.) Det. Saldate asked her what shewas thinking about, and Petitione related to Det.
Saldate tha she had recently pened upQto co-defendant Styers aboutthe conflicts
between her and Milke over issues of cusody and visitation; she explained, however, tha
Styers would nothurt her son. (Id. at 20-22)

According to Petitionea, Det. Saldae respondel by telling her that shewas notbeng
truthful. (1d. at 22) Petitiona acknowledged that shethen told Det. Saldate, Q.o0k, I'm
not crazy andI'm notan animal &l jud didn'twant Christophe to grow up and belike
his dad; is there anything wrongwith that?0( 1d.) Shethen told Saldae abouther success
and popukrity in high school, her high self-esteem, and thenegaive impact her
relationship with her ex-husdand had on her life. (1d. at 24-25.) She explained that she
had been on birth control at thetime she became pregnant with Christophe, tha shedid
not want or expect to become a mother at agetwenty, and tha her pregnancy was
accidental. (1d. at 25-26.) Sheexplained to Det. Sadae tha she had consdered getting
an abortion butdecided agang it; that shedid notwant to become pregnant agan; and
tha she had investigated the possibility of gettingher tubestied but had been turned
down for the procedure and wondeed if it could be ordered by the court. ( 1d. at 28)
Petitione then detailed to Det. Saldate her conflicted feelingsabouther ex-husand's
continued presence in Christophe’slife. (1d. at 28-29.) During this period of the
interview, Det. Saldate was looking at Petitione and listening but nat asking questions
hedid notagan accuse her of lying. ( 1d. at 29.) When Det. Saldate then asked her how
shefelt, sherespondeal tha shefelt Giunb.O( Id. at 30) Shethen stated, O'm nota
maliciousperson; God, | jus wanted to take care of him.O( 1d.) When asked whether she
could have let her ex-hudhand take care of Christophe, Petitiona replied tha she would
die before shelet Milke have sole cugody of thechild. ( 1d.)

*10 Det. Saldae next asked Petitione if shehad alife insurance policy onher son. ( Id.
at 31) Petitione indicated tha shedid notbuttha her fathe did. ( 1d.) Shetestified tha
shecongdered thelife insurance tha she had selected for her sonto beapat of her
health insurance package rather than a separate policy. ( 1d. at 32)) Accordingto
Petitione, Det. Saldate informed her that co-defendants Styers and Scott had anticipaed
receiving payments from the child'slife-insurance policy; Petitione respondel that that
might have been ther motivation butthat shewould not do something like that. ( 1d. at
34-35)

Petitione then provided Det. Saldate with thedetails of the previousday's events and the
manne in which shelearned that her sonwas missing. ( 1d. at 37-38.) Shethen stopped
speaking for a period of five minutes, after which Det. Saldate asked her what shewas
thinking. (Id. at 39-40.) At that point, sherecited aconveasation she had had with
Christophe aboutGod, heaven, and hdl; during that conversation, accordingto
Petitione, shetold her sontha hewould notgo to heaven to meet God for alongtime



because hewas still ayoungchild. (1d. at 40-41)

Petitione next spoketo Det. Saldate abouther parents, explaining tha she bdieved they
would probably disown he because shehad been arrested ( id. at 43) and tha he father
would probably think shewas crazy ( id. at 45). She then asked Det. Saldateif she could
be allowed to go home; when he explained tha shewould have to goto jail dueto the
seriousness of the charges, Petitiona expressed concern tha people would think shewas
insne (1d. at 46) Det. Saldate then asked her if shewasinsane (1d.) Petitione replied
tha shewas not, that shejud had difficulty expressing her emotions ( 1d.) Shedenied
making the statement, attributed to her by Det. Saldae, tha Q'm jus an emotiondly
troubled 25-year-old girl who nesds hdp dealingwith her problems.O( 1d.) Petitioner
acknowedgad discussing with Det. Saldae the existence of aternaive cugodia
arrangements for Christophe, but stated that she volunteered theinformationto refute the
suggestion tha shewould have resorted to eliminaing her son because hewas a burden. (
Id. at 47) Shealso attributed to Det. Saldate the statement about making a Gbad judgnent
call.O( 1d.) Petitiona denied ever admitting to any knowledgeof or involvement in the
killing of her son. (Id. at 43-45.)

Petitione acknowedged tha she asked Det. Saldate whether shewould have to goto jail.
(1d. at 45) Sheaso testified that in thecar ontheway from Florence to Phoenix she
asked Det. Saldate whether she could get baled out. ( 1d. at 55)

At theconduson of thetrial, the court provided the jury with thefollowing ingruction
regarding the voluntariness of Petitiona’s statement to Det. Saldae:

*11 You mug notconsder any statements made by the Defendant to a law enforcement
officer unless you determine beyond areasonable doubtthat the Defendant made
statements voluntarily. The Defendant's statement is not voluntary if it resulted fromthe
Defendant's will being overcome by a law enforcement officer's use of any sort of
violence, coercion or threats or by direct or implied promises, however dight Y oumus
give such weightto the Defendant's statement as you feel it deserved unde all the
circumstances.

(RT 10/11/00at 78)

Podg-conuction rulings

Petitione’'s PCR peition chdlenged the manne in which Det. Saldate conduded the
interrogaion and his accountof the statements made by Petitione. The allegaionsraised
in the PCR peition, and rgjected by the PCR court, are those now presented to this Court.

In denying Petitiona's claim tha her Mirandarights were violated, the PCR court
reiterated that Qhetria court madethefactud determination tha [Petitiong] did notask
for an attorney at the beginning of theinterviewOwith Det. Saldate. (ME 11/18/06 at 5).
The Court further determined that shewas able to comprehend her rights. (1d. at 4.)



With respect to theissue of voluntariness, the PCR court foundtha Det. Saldate did nat
ovebear Petitiona'swill duringtheinterview such that her statements were involuntary.
(1d. a 4.) TheCourt also foundthat Det. Saldate did notfabricate Petitiona’s statements.
The PCR court explainad itsrulingsas follows:

Thelegd standad to be employed to determinethe admissibility of thedefendant's
statements made during the police interrogaionis whether the will of the defendant was
overcome by coercion or threats or promises. Interviewing techniques are a necessary
pat of law enforcement, and a confession resulting from the use of the techniques only
becomes imprope if there are implied promises or imprope influence. Thereisno
indication of any implied promise or imprope influence in this case. Thereisno
indication the defendant was mentally impared or hygerical to the point of being unable
to comprehend wha was beng said to her.

Theextent to which Ms. Milke may have felt intimidated or coerced to make a statement
to Det. Saldate was a jury question. Thejury was propealy indructed onthelaw onthis
issueaa T hejurors were told they were notto consder any statements made by the
defendant to a police officer unless they first determined, beyondareasonable doubt tha
the statements were made voluntarily.

When thedeendant related he version of theinterview by Det. Saldae to Dr. Kassell,
her version of what was said was subdantially the same aswha wasin Det. Saldae's
report. When thedefendant testified, shetold thejury abouther interrogdion by Det.
Saldae. Her version of theinterrogaion was not much different fromtheversion given
by Det. Saldae. Theonly significant difference between Ms. Milke's recollection of the
interview and Det. Saldae's recollection is when and how sherequested an attorney. The
defendant said she asked for an attorney at the beginning of theinterview. Her statement
was, O don'twant a taperecorder, | want an attorneyGi&Det. Saldate disputes that the
request for an attorney was made at tha time. He says tha at the conduson of the
interview, when the defendant was told shewas going to jail, she asked the detective to
call her father so that he could get an attorney for her. Thetrial court madethefactud
determinaion tha the defendant did not ask for an attorney at the beginning of the
interview.

*12 @

Thecriticism tha Det. Saldae destroyed his handwritten notes, leaving only thetyped
Ovfficial versionGis an argument often made by defense attorney [sic]. It is meritless,
Destruction of handwritten notes after they are incorporated into a written report does not
equd reversible error.

The defendant's statements to Det. Saldate were nat an unequivocal confession of Ores, |
did it.Olf Det. Saldae were to fabricate a confession he could do a better job of making
the confession conaete and less abdract. Perhgposthe mod inculpaory statement Det.
Saldate attributes to the defendant is ha comment that shedid notwant her sonto grow
upto belike hisfather. As aptly pointed out by Dr. Kassell, the comments of the



defendant, asreported by Det. Saldae, were generally accurate. Reasonable mindscould
differ asto theinterpretationsto be given to the statements and the condusonsthat could
bereached. Thejury madethe determination of thereliability of the statements and the
condusonsto bereached after condgdering the statements.

Notwithganding theinflammatory adjectives used to describe Det. Saldae and his
condud & thejury heard his version of theinterview and they heard the defendant's
version of theinterview. Thejury decided the case.

(ME 11/18/96 at 3-7.)

In her PCR pdition, Petitiona asserted that Det. Saldate's record revealed a history of
overeaching and unprofessiond condud, induding interrogaing impared and injured
sugpects and violating suspects Mirandarights. The PCR court rejected this argument,
explaining that the new information presented by Petitiona to cast doubton Det.
Saldae's veracity did not congitute Gdmissible evidence. OF™ (ME 11/18/06 at 6.) The
court further noted that Ga conviction for perjury or false swearing has not been offered.
Thefact tha requests for voluntariness hearingswere filed in other cases in which Det.
Saldae was theinterrogaing officer does not establish he haslied unde oah to obtain
convictionsO( Id.)

EN3. The PCR peition was suppoted by more than 100 exhibits. Induded in the exhibits
were synopss of previouscases in which Det. Saldate allegedly engaged in miscondud
(Ex. 12) and affidavits from three Qoolice expertsOeach of whom attested that Qhereis a
high probability that the confession never occurred and was fabricated O(Ex. 92).

ThePCR court likewise rejected Petitiona's contention that Det. Saldae biased other
witnesses, induding her sister and father, by the mannea in which heinterviewed those
witnesses. The court explained:

Assuming Petitiona's postionis correct, tha Det. Saldae caused witnesses to be biased
agang Ms. Milke, to theextent Det. Saldae misinterpreted information given to him by
thewitnesses, the jurors were told by the witnesses themselves wha they had told the
detective. Thus theinterview techniques, whaever they were, did notrob the peitione
of her conditutiond rightto dueprocess or afair trial.

(ME 11/18/96 at 8.)

New evidence

Petitione has attached to her merits brief a numbea of exhibits containing information
tha was not before the state court. These indudeareport from Dr. Richard Leo,
Assodate Professor of Criminology, Law and Sodety at the University of California,
Irvine (Dkt.101,Ex. 28) Dr. Leo impugnsDet. Sadate's professiondism and opines tha
Saldate Qnay very well have fabricated or coerced a false or non-existent confession
from[Petitiona].O( 1d. at 11.) Petitione has aso supplied additiond information



regarding prior cases in which Det. Saldate allegedly engaged in miscondud. ( See, eq.,
Dkt. 100, Ex. 15A-Q; Dkt. 120 Exs. M, N, O.) Petitione has supplied an affidavit, daed
May 23,2002,from atelevison reporter who spoke with Petitione after her
interrogaion and who attested that hebdieved Petitione was genuindy surprised when
heinformed her tha it had been reported that she had made a confession to Det. Saldae.
(Dkt.102,Ex. 38) Findly, Petitiona has provided articles ( see, eg., Dkt. 120 Exs. L,
R), and amicusbriefs (Dkts.126 132, expressing the opinion tha police interrogaions
oughtto berecorded as a matter of policy. The Court has reviewed these exhibits and
foundthem to belargdy cumulative to theinformation presented to the PCR coutt. In
addition, as explained bdow, the new informationis of little relevance to theissue
presented by Petitiona's claim, which requires this Court to assess the reasonableness of
the state court'sfactud determinaionsusngthedeerentia standadsset forth in the
AEDPA.

Analysis

*13 Asaprdiminay matter, the Court nates that there is an obvioustenson between
variousaspects of Petitiona's alegaions Petitioner contends on onehand, tha her
incriminaing statements to Det. Saldate were theinvoluntary produd of his coercion and
overeaching. Convasely, sheasserts tha shedid notinaiminae herself duringthe
interview and that Det. Saldate OnisinterpretedOher comments or GiabricatedOher
inculpaory statements. It is clear fromthe Court'sreview of therecord-induding Det.
Saldae's report and histestimony at the suppression hearing and during trial, and
Petitioneg’'s trial testimony-tha thegravamen of Petitioneg’s claim istha Det. Saldae's
accountof the contents, rather than the circumstances, of theinterrogaionisfalse and
tha shedid not, contrary to Det. Saldae's report and testimony, implicate herself in her
son'smurder. Therefore, theundelyingissue presented by thisclamisafactud
guestion: did Petitione make theincriminating statements attributed to her by Det.
Saldae? Similarly, with respect to Petitionea’'s contention tha Det. Saldate violated her
rights unde Miranda,the claim requires the resolution of a factual dispute asto whether
or not Petitione invoked her rightto an attorney prior to theinterrogaion. Based upon
these congderations the Court's andysis of Petitioner's claim focuses on the standard set
forth in 28 U.S.C. © 2254()(2)."* See Lanmbert v. Blodget, 393F.3d at 978(Qhdlenges
to purely factud questionsresolved by thestate court are reviewed unde @ 2254@)(2)Q;
Taylor v. Maddox 366 F.3d 992,1000(9th Cir.2004).

FN4. Petitione does not specify whether sheis seeking relief unde 28U.S.C. o
2254@d)(1) or (d)(2).

Pursuant to @ 2254(d)(2), Petitione mug establish tha the state court's factud
determinaionsare bijectively unreasonadleQin light of the evidence presented in state
court. Miller-El I, 537U.S. at 340. AstheNinth Circuit explained in Taylor, federa
habeas courts owe particular deference to state court fact finding; thus a peitiona’s
burden unde = 2254)(2) is to convince the habess court Qhat an appd|ate pand,
applying nomal standards of appdlate review, coud notreasonably condudetha the
finding is suppoted by therecord.0366 F.3d at 999-100Q




In the present case, additiond factors suppot Taylor's prescription for deference to the
state court's findings In addressing thefactua questionsuponwhich Petitiona’sclaimis
based, thetrial court necessarily assessed therelative credibility of Petitiona’s testimony
as compaed with that of Det. Saldate. Determinaionsof credibility are entitled to
Qypecia deference,Oeven ondirect appedl. Pattonv. Yount 467 U.S. 1025 1038(1984.
Thus habess courts have ho license to redetermine credibility of witnesses whose
demeanor has been observed by the state court, but not by them.OMarshall v.
Loneberger, 459U.S. 422,434(1983)

As previoudy discussed, the state court, having listened to thetestimony of Petitioner and
Det. Saldate and observed each witness's demeanor, determined tha Petitiona’s Miranda
rights were notviolated because shedid notrequest an attorney prior to or during the
interrogaion™ (ME 11/18/96 at 5.) Thecourt also determined tha Petitiona was able
to comprehend her rights when they were administered. ( Id. at 4.) Pursuant to 28 U.S.C.
a 2254€)(1), these factud determindionsare entitled to a presumption of correctness.
Petitione has notovercome tha presumption by clear and convinang evidence. In fact,
theonly evidence to suppot her claim of aMirandaviolationremainsher trial testimony.
Further, thereis no claim tha the fact-finding process before the state court was defective
or that the court did not make factud findings Taylor, 366 F.3d at 999. In making its
rulings thecourt heard and consdered thetestimony of Petitione and Det. Saldae, the
testimony of Petitiona’s expert witnesses at the suppression hearing, and theinformation
presented to suppot Petitiona's claim tha Det. Sadae had engaged in past miscondud
of atypesimilar to tha aleged by Petitiona'.

FN5. In Mirandav. Arizona, 384 U.S. 436(1966) the Supreme Court hdd tha prior to
cugodial interrogaion asugpect mug beinformed of hisright to remain silent and his
rightto have an attorney present. If the sugpect invokes either of these rights,
interrogaion mug cease.

*14 For thereasonsstated above the state court's ruling denying the claim is not based
on an unreasonable determination of thefacts. Therefore, Petitiona is notentitled to
relief onhe claim that her Mirandarights were violated.

Thesame andysis applies to theremainde of Petitioneg’s chdlengesto Det. Saldae's
condud and credibility. Thevoluntariness of a confession is evaluated by reviewing both
thepolice condud in extracting the statements and the effect of tha condud onthe
sugpect. Miller v. Fenton,474U.S. 104,116(1989; Henry v. Kernan,197F.3d 1021,
1026(9th Cir.1999) Absent police miscondud causally related to the confession, thereis
no basis for conduding tha a confession was involuntary. Coloradov. Connédly, 479
U.S. 157,167(1986 (QGxoercive police activity is anecessary predicate to thefinding that
aconfession is not @oluntaryOwithin the meaning of the Due Process Clause of the
Fourteenth AmendmentQ). To determinethe voluntariness of a confession, the court must
congder the effect tha thetotality of the circumstances had uponthewill of the
defendant. Scneckloth v. Bustanonte, 412U.S. 218, 226-27 (1973. Orhequestion is
Qvhether thedefendant's will was overbomeat thetime he confessed.OOClark v. Murphy,
331F.3d1062,1072(9th Cir.2003)(quoing Haynes v. Washington, 373U.S. 503,513




14 (1963). Coercive police condud indudes lengthy questioning, deprivation of foodor
deep, physcal threats of harm, and psychologica persuasion. Connély, 479U.S. at 167.
While a confession obtained by physcal violenceis pe seinvoluntary, a confession
obtained by psychological coercionisnot United Statesv. Miller, 984F.2d 1028,1030
(9th Cir.1993)(citing Haynes, 373U.S. at 515)

Thequestion of whether a sugpect'sinculpaory statements were voluntary istypically a
mixed question of law and fact. See Miller, 474U.S. at 111-12. Assuch, thestate court's
legd conduson mug be separated fromthefactud determinaionsundelyingit.
Lanbert v. Blodgdt, 393F.3d at 977-78. This Court has assessed Petitiona’'s alegaion
tha he statements were involuntary. The PCR court foundno evidence of threats or
promises (ME 11/1806 at 4), afactud determinaion which is entitled to a presumption
of correctness unde @ 2254€)(1) and which Petitiona has notrebutted with clear and
convinang evidence. See Lanbert, 393F.3d at 976 (state court'sfinding that the
interviewing officer made no threats or promises in connestion with the confessionis
Qessentially afactud conduson, which is entitled to deferenceQ) (quoing Rupev. Wood,
93 F.3d1434,1444(9th Cir.1997). Thereis nothing in therecord-induding Petitiona's
trial testimony-tha suppotts a claim tha Petitione’'s will was overbome by themanne in
which Det. Saldae conduded theinterrogaion. Petitiona does notallegethat Det.
Saldate threatened her or made promises, or engaged in any coercive condud beyond
alegedly intimidating her by sitting close to her while they were alonein theinterview
room and telling her hewouldn'ttolerate her crying. Therefore, the PCR court's
determinaion tha Petitioneg’'s statements were voluntary was not based uponan
unreasonable determinaion of thefacts, nor was it an unreasonable application of clearly
established federal law.

*15 Asnoted above Petitioneg’s primary claim isnotthat Det. Saldae coerced her into
making incriminating statements but that he miscondrued or falsely reported such
statements. Therefore, it isthe state court'sfactud finding-i.e., its deerminationthat Det.
Saldate did notfabricate Petitiona’s incariminaing statements-rather than its legd
condusgon,tha isat issue ThePCR court noted the smilarity of theversionsof
Petitiong’'s statement as testified to by both Det. Saldate and Petitione. During her tria
testimony, Petitione did not dispute Det. Saldate's description of theinterrogaion or the
accuracy of many of the specific statements attributed to her. With respect to other
statements, she contested only the phrasing as quoked by Det. Saldae in hisreport and
testimony. Sheal so offered agenea denia of themod inculpatory statements reported
by Det. Saldae. Thetria court was postioneal to assess therelative credibility of
Petitione and Det. Saldate, as was the jury, which heard both versionsof the
interrogaion and convicted Petitione. Petitione raised the same allegaionsin her PCR
petition, presenting additiond arguments and evidence. The court determined tha Det.
Saldate did notfabricate Petitione’s inariminating statements. Petitiona has not
presented clear and convinang evidence to overcome the presumption of correctness that
attaches to that factud determinaion. 28 U.S.C. @ 2254)(1). Moreover, Petitione has
not suggested that thefact-finding process in state court was defective or tha the state
court failed to congder theevidence or make factual findings Taylor, 366 F.3d at 999
Findly, this Court findstha the PCR court's factual determinationwas reasonably




suppoted by the state-court record, specificaly by Det. Saldae's testimony at the
suppression hearing and at trial. See 28 U.S.C. & 2254(d)(2); Taylor, 366 F.3d at 100Q
Petitiona has failed to establish tha the court's factud determinationswere (bjectively
unreasonableQunde @ 2254()(2). Miller-El I, 537 U.S. at 340. Therefore, Petitiong is
not entitled to relief ontheclaim tha Det. Saldate fabricated her inaiminating
statements.

Findly, the Court condudes tha theremaining allegaionsin Claim | do notentitle
Petitione to relief. Petitionea attemptsto suppot her claim tha Det. Saldate violated her
rights by citing his failure to record theinterrogaion or to preserve his notes and by
aleging that hehad engaged in miscondud in past interrogaions These claims, and the
arguments and evidence suppoting them, were presented to the state court.™® As
described abowe, the PCR court explicitly addressed and denied theclaims; in addition,
the court'srulingsimplicitly rejected Petitiona's attack on Det. Saldate's credibility. The
court'sfactud determindionsare entitled to a presumption of correctness, which
Petitione hasfailed to overcome by clear and convindng evidence.

ENG. Petitionea has attached information concerning some seventeen cases in which Det.
Saldaeis aleged to have engaged in impropa condud during an interrogdion. (Dkt.100,
Ex. 15) It appears tha in three of those cases a court ruled that the sugpect's statement
mug be suppressed based uponDet. Saldae's condud. State v. Yanes, MaricopaCounty
No. CR13-0403(Dkt.109,Ex. E); State v. Mahler, MaricopaCounty No. CR90-0698
(Dkt.100,Ex. 15G); and State v. King, MaricopaCounty No. CR90-00050(Dkt.100, Ex.
15).

*16 Petitiona'sfind chdlengeto Det. Sadae's condud istheallegaiontha his
interviews of other witnesses served to prejudice those witnesses agang Petitioner. As
Respondents note, two of thewitnesses, Petitiona’s mother and her former father-in-law,
did nottestify at trial, so whaever bias Det. Saldae is aleged to have imparted was not
relevant and did nat pregjudice Petitioner. With respect to theremaining witnesses,
Petitiong's sster, her father, Richard Sadek, and her former boyfriend, Ernie Sweat,
Petitione has presented no pesuasive evidence tha Det. Saldate acted impropely during
his interviews and no evidence whatsoever suggesting tha their trial testimony was
untruthful. ™ Moreover, as the PCR court correctly observed, the witnesses who testified
at trial explained thar versionsof theinterviews and theinformation they provided to
Det. Saldate, thereby obviating any potential prejudice.

EN7. For example, in suppot of her allegaion tha Det. Saldae's actionsbiased
Petitiong’'s sister, Sandra Pickinpaugh, Petitione has presented the transcript of Det.
Saldae's June30, 1990, interview with Ms. Pickinpaugh (Dkt.99, Ex. 6) and an affidavit
from Petitiona’'s PCR counsl, Ande's Rosenquist (Dkt.102,Ex. 40). Contrary to
Petitioneg’'s argument, theformer doaument demonstrates that Ms. Pickinpaughwas
willing to provide negative information abouther sister's character withoutprompting or
manipulation by Det. Saldate. ( See, e.g., Dkt. 99, Ex. 6 a 10, 13)) In his affidavit, daed
May 17,2002,Mr. Rosenquist states that in October of 1995Ms. Pickinpaughtold him
tha before the1990interview Det. Saldate had provided Ms. Pickinpaughwith
information concerning Petitiona’'s guilt which she Ms. Pickinpaugh,bdieved was



misleading. (Dkt.102, Ex. 40) Therecord further indicates, however, tha Ms.
Pickinpaughregarded the contact from Mr. Rosenquist as harassment and was unwilling
to signtheaffidavit hehad prepared. ( 1d., Ex. 41) Based uponthese facts, the Court
cannotcondudethat Det. Saldae's condud with respect to Ms. Pickinpaugh prejudiced
Ms. Pickinpaughagand Petitiona. Asto Petitiong's father and Mr. Sweat, Petitione
has presented no evidence to suppot he argument that Det. Saldae impropely
influenced ther testimony, beyondthe suggestion that Mr. Sadek, based on his military
backgroundand employment as a correctionsofficer, was predisposed to bdieve Det.
Saldate (id., Ex. 42) and Mr. Sweat's identification of errorsin Det. Salda€e's report of
thar interview (id., Exs. 44-45).

Conclusion

The PCR court's decision denying this claim was based uponits resolution of factud
issues, induding therelative credibility of Det. Saldae and Petitione. These factud
determinaionswere not objectively unreasonable and were the produd of an adequae
fact-finding procedure. Further, Petitiona has failed to present evidence rebuting the
factud findingsundelying the state court's deerminaion tha Petitione waived her
Mirandarights and tha Det. Saldate did not fabricate her incriminating statements. This
Court condudes, therefore, tha the PCR court's decision was not an unreasonable
determinaion of thefacts unde = 2254d)(2) nor an unreasonéeble application of clearly
established federa law unde = 2254()(1). Therefore, Petitione isnat entitled to relief
onthisclaim.

Claim III: Petitioner's rights to due process and a fair trial were violated by the trial
court's erroneous strike of a potential juror.

Petitione allegesthat her rights were violated when thetrial court struck jury pand
membe Pete Moquino for cause based on his oppostion to the death pendty.

Relevant facts

Moquino was juror numbe 55. Prior to voir dire, both the State and the defense induded
juror numbe 55 onthar list of pand members who should be struck because, asthe
prosecutor stated, Qhey didn'tappear to be able to sit onthejury for onereason or
anotherO(RT 9/11/90 at 37) and, in defense counsdl's formulation, Orhebasis for
deciding they were unacceptable was whether they said noto Question 8; that is,
suggesting tha they would not be able to attend throughoutthis trial.O( 1d. at 38)
Question 8 asked if thepand member Gvould be able to serve as ajuror for two weeks &
beingin the coutroombeginning at 1:00 p.m. each day until 4:45 p.m.?0(Dkt.102, Ex.
78) Moquino answered Gho Qindicating tha he had a dodor's appointment at theV.A.
ononeof thetrial days. (1d.) Thecourt did notexcuse juror 55 at that time, however,
stating that, O have heard horror stories aboutwhat it's like at the VA Hospital with
appointments, but | will notexcuse Juror No. 55, at least not at this point in time.O(RT



9/11/90 at 40)

*17 Thereafter, during the court's questioning of the remaining pand membes, the
following colloquyoccurred:

THE COURT: Isthere anyonehere who feels they would rather notsit asajuror onthis
case because of the charge of first degree murder and because there is a possibility that
thedeath pendty could beimposed? Mr. Moquino?

MOQUINO: Yes.

THE COURT: Would it make adifference if | told you that thejurors did nat determine
punishment; even in a capital case that decisionisleft to the Judge?

MOQUINO: | don'tthink I'd want to have anything to dowith it. | don'tbdieve in capita
punishment.

THE COURT: All right Thank you, sir. Anyoneelse?

(RT 9/11P0at 98-100) The prosecutor subsquently asked the court to strike Moquino
for cause.™® (Id. at 103) Thecourt excused Moaguino with thefollowing comments:
Orhe Court excuses Mr. Moquino for cause. The Court does not need to excuse Mr.
Moquino for cause.O( Id. at 104;see ME 9/11/00) Defense couns! did not object to the
excusal, and both the prosecutor and defense coursel passed the pand for cause. ( 1d. at

105)

EN8. In additionto his oral answersto thecourt'sinquiries, on hisjuror questionnare
Moquino also expressed oppostion to capital punishment. While heindicated tha he had
not formed an opinion aboutthe defendant's guilt or innoe@nce, heacknowledged tha he
did have an opinion aboutthe death pendty and wrote, in explanaion, ONo death
pendty.O(Dkt.102,Ex. 78)

On direct apped, Petitione claimed that thetrial court erroneoudy struck Moquino for
cau. (Opening Br. at 13). The ArizonaSupreme Court initially conduded tha
Petitione had waived any objection to the excusal of the potential juror. Milke, 177 Ariz.
at 122,865P.2d at 783 The court additiondly hdd tha thetrial court's decisonto
excuse Moquino for cause was correct because, Qt is notimprope to excuse a juror
whoge views aboutthe desth pendty @vould prevent or subgantially impar the
performance of his duties as ajuror in accordance with hisingructionsand his oath.0OI d.
(quoing Adansv. Texas 448U.S. 38,45 (1980) (additiond quote omitted).

Analysis

TheArizonaSupreme Court applied the correct standard for determining whether a
prospective juror may be excluded for cause based on his views on capital punishment:
Qvheher thejuror's views would @revent or subgantially impar the performance of his



duties as ajuror in accordance with his ingrudions and his oath,OQOWainwright v. Witt,
469U.S. 412 424(1980)(quoing Adans, 448U.S. at 45); see Gray v. Mississippi, 481
U.S. 648,658 (1987); Witherspoonv. Illinois, 391U.S. 510,521-23 (1968) Conpare
Milke, 177 Ariz. at 122 865P.2d at 783 with Brown v. Lambert, 451 F.3d 946 953n. 10
(9th Cir.2006)(state supreme court applied thewrong standad with respect to the
excused juror, leading to adecision that was Qirectly contraryOto clearly established
federal law unde & 2254d)(1)).

On habess review, a state court'sfinding of death qudificationin thevoir dire processis
afactud determinaion entitled to the presumption of correctness established in o
2254€)(1). Witt, 469at 429 (onfederal habeas review, the state court's voir dire findings
of bias are Gactud issuesOentitled to the presumption of correctness formerly foundin @
2254()); Thonmponv. Keohane 516 U.S. 99, 111(1995) Hendricksv. Vasjuez, 974
F.2d 1099 1103(9th Cir.1992. Thetria court struck Moquino for cause based on his
oppostion to the death pendty, and the ArizonaSupreme Court affirmed thefactud
finding of bias. While the written record in this case was brief and could have been
clearer, therequisite level of juror bias agang thedeath pendty need not be proved with
Qunmistakable clarity.OWitt, 469 U.S. at 424 Ingead, in situationswhere the printed
record lacks clarity, Qleference mug bepaid to thetria judgewho sees and hears the
jurorsOas Qhere will be situaionswhere thetrial judgeis left with the definite
impression tha a progective juror would be unable to faithfully and impartialy apply
thelaw.Old. at 424-25,

*18 The Court condudes that thedecision of the ArizonaSupreme Court was not based
uponan unreasonable determination of thefactsin light of the state court record,
pursuant to & 2254d)(2). First, Moquino gave no ambiguousrespongs concerning his
oppostion to thedeath pendty and hisunwillingnessto sit as ajuror in a capital case. Cf.
Brown, 451 F.3d at 94849 (juror's ambivalent responses induded statements tha he
could follow thelaw regarding imposng a death sentence). Second,defense counsl did
not object to Moquino'sexcusal or seek to rehabilitate him; therefore, the court had no
reason to think therecord was not sufficient to support its finding of bias. See Witt, 469
U.S. at 43031 & n.11,434-35(Qoung!'sfailure to speak in a situdion later claimed to
be so rife with ambiguity as to conditute conditutiond error is a circumstance we feel
judified in consdering when assessing respondent's claims.Q).™ This Court must defer
to thetrial court'sfinding of bias, absent clear and convincing evidence that thefinding
was incorrect. See 28 U.S.C. o 2254€)(1). Because Petitiona has provided no evidence
to overcome the presumption of correctness, the Court defersto the state court's factud
determinaion tha Moquino was biased dueto hisviews onthe death pendty. Theefore,
applying the standad of review mandaed by the AEDPA, the Court condudes tha the
ArizonaSupreme Court did not unreasonably apply Witt by determining tha the juror
was propealy excused for cause.

EN9. Moreover, the Courtt findsa greater significance in defense counsl's failure to
object to Moquino'sexcusal than tha which the Supreme Court noted in Witt. In the
present case, notonly did defense coungl fail to object to the excusal; as noted above
coungl had origindly selected Moquino as oneof the pand members to be excused prior
to voir dire. This circumstance, combined with thetrial court's observationthat it did not



need to excuse Moquino for cause,Qindicates that Moquino'sviews on the desth pendty
likely did notconditute the sole basis for hisexcusal. See Witt 469U.S. at 437-38, n. 5
(Stevens J., conaurring) (posting tha defense counsel chose notto object to thejuror's
excusal based uponher demeanor or thefact that jury service would have imposed a
hardship).

For thereasonsstated above Petitiona is not entitled to relief onthis claim.

Claim IV: Petitioner was denied her Sixth Amendment right to effective assistance
of counsel at both the guilt and sentencing stage of trial.

Petitione allegesthat trial counsl was inefectivein anumber of different respects both
at trial and during sentencing. Petitione raised these claimsin her PCR peition and the
court rejected them. (ME 11/1806 at 29-41,44-46.)

To suppot this claim on habeas review, Petitiona has attached to her merits and reply
briefs anumber of exhibits that were not before the state court. ™™ This new information
indudes asodal history of Petitione prepared by an attorney named Elizabeth Hurley
(Dkt.99, Ex. 1); areport by aforensc psychologist, Dr. David Biegan, which details the
dynanmics of Petitiong'sfamily and purports to explain why her father and sister testified
agang her at tria (id., Ex. 2); a2002affidavit from Petitiona's mother (id., Ex. 3); an
affidavit from a German television reporter named BSbd Jacks (id., Ex. 5); and
affidavits from acquantances Paticia Prug ( id., Ex. 51) and BrendaKitterman (Dkt.120,
Ex. U).

FN10. Asnoted above the Court granted Petitiona's motion to expand therecord to
indudethese exhibits. (Dkt.130)

Clearly established federal law

As previoudy discussed, when a state court has addressed the merits of a pditione’s
claim of federal conditutiond error, afederal court may grant habeasrelief only if the
state court's decision was contrary to or invaved an unreasonable application of clearly
established federa law. 28 U.S.C. & 2254()(1); see Yarboroughv. Gentry, 540U.S. 1, 4
(2003)(per curiam); Woodfbrd v. Visciotti, 537U.S. at 21. For aclaim aleging
ineffective assistance of counsel (QACQ, theapplicable law is set forth in Srickland v.
Washington, 466 U.S. 668(1984)

*19 To prevail unde Stickland,apetitiona mug show tha counsl's representation fell
bdow an objective standad of reasonableness and that the deficiency prejudiced the
defense. 466 U.S. at 687-88. Theinqury unde Sticklandis highly deferential, and
Qevery effort [mug] be madeto eliminae thedistorting effects of hindsght, to
recongruct the circumstances of counsl's chdlenged condud, andto evaluae the
condud from counsl's perspective at thetime.Old. at 689 To prove deficient
performance, adefendant must also overcome Qhe presumption that, unde the




circumstances, the chalenged action might be considered soundtria strategy.Old. To
demondrate prejudice, a peitiona Onug showthat there is areasonable probability that,
butfor counsl's unprofessiond errors, theresult of the proceeding would have been
different. A reasonable probability isaprobability sufficient to undemine confidence in
the outcome.Old. at 694.

Tria counsl has Gaduty to make reasonable investigationsor to make areasonable
decision that makes particular investigationsunnecessary,Oand Ga particular decision not
to investigae mug bedirectly assessed for reasonablenessin all the circumstances,
applying a heavy measure of deference to couns!'s judgments.OHayes v. Woodbrd, 301
F.3d 1054 1066 (9th Cir.2002 (quoing Stickland, 466 U.S. at 691) To determine
whether theinvestigation was reasonable, the court Onus condud an objective review of
[coungl's] performance, measured for reasonableness unde prevailing professiond
noms, which indudes a context-dependent consderation of the chdlenged condud as
seen from counsl's perspective at thetime.OWigdinsv. Snith, 539U.S. 510, 523(2003)
(citation and quotation marks omitted). As the Supreme Court recently reiterated, On
judging thedefense's investigaion, asin applying Strickland generally, hindsghtis
discounied by pegging adequacy to @ounsdl's perspective at thetimeOinvestigative
decisionsare made and by giving a ®ieavy measure of deference to counsal's judgrmrents.O
ORonmilla v. Beard, 545U.S. 374 381, 125S.Ct. 2456,2462(2005)(quoing Strickland
466U.S. at 689,691).

Therightto effective assistance of counssl applies notjus to the guilt phase, but Qvith
equd force at the pendty phase of a bifurcated capital trial.OSiva v. Woodfrd, 279F.3d
825,836 (9th Cir.2002)(quoing Claboumev. Lewis, 64 F.3d,1373,1378(%th
Cir.1995). With respect to pregjudice at sentenang, the Srickland Court explained that
Qw]hen adefendant chalenges a desth sentence &the questioniswhether thereisa
reasonable probability that, absent the errors, the sentencer aawould have conduded that
the bdance of aggravating and mitigating circumstances did not warrant death.0466 U.S,
at 695. In Wiggins, the Court further noted that (i]n assessing prejudice, we reweigh the
evidence in aggravation againg thetotality of available mitigating evidence.0539U.S. at
534 The Qotality of theavailable evidenceQindudes (hoth that adduced at trial, and the
evidence adduced in the habeas proceeding Old . a 536 (quaing Williams v. Taylor, 529
U.S. at 397-99).

Analysis

*20 Applying the Strickland standard, the PCR court rejected Petitiona's claims of
ineffective assistance of counssl, conduding tha, (hased uponthe prevailing professiond
noms, counsl's performance both at trial and the presentence hearing met and exceeded
effective assistance of counsl standards There was no deficient performance. Any errors
were minor or trivial and did not prejudice the defense of the case. O(ME 11/18/96 at 45)
The Court will address Petitione’'s allegationsindvidudly to determineif the PCR
court'sruling represented an unreasonéable application of Srickland.



ClaimIV(A): Coungl failed to condud an adequat investigation

Petitione allegesthat counsl's investigaion prior to trial was deficient and prejudicial
because hefailed to pursue witnesses and information that would have suppoted
Petitioneg’'s contention that shewas aloving and capable mother andimpeached the
witnesses who testified agang her.

Badkground:

At trial, defense coungl called fifteen witnesses over seven days. Amongthefirst
witnesses were individuds who were present with Petitione ontheday shelearned tha
Christophe was missing and who testified tha her reaction to the news abouther son
was appropriate. For example, Petitione’'s neghbas Johnand Karen Ciulla and Patrick
Murphy testified tha Petitione appeared to be genuindy distraughtwhen shelearned
tha her child was missing. ( See, e.g., RT 9/24/90at 94-95,11516, 13840.) A co-
worker, Carmen Santana, also testified tha Petitioner was very worried, upst and crying,
after shelearned that Christophe had disappeared. ( Id. at 28-29).

Similarly, coungl dicited testimony from witnesses who had observed Petitione
interacting with her son and who described Petitioner as a caring mother. For example,
Vincent Libbon,the attorney who represented Petitiona during her divorce, testified that
Petitione displayed real concern for her son'swell-beng and soughtto protect
Christophe from her husand'sdestructive behavior while preserving thefather-son
bond.(RT 9/24/90at 27.) The Ciullas testified tha they had observed nothing unusud in
thereationdhip between Petitione and Christophe. (I1d. at 99, 134 141) Ms. Santana
testified tha Petitione had phaosof he sonat her work station (RT 9/25/00 at 20-21);
sheaso indicated tha she had observed Petitione and Christophe togeher on many
occasions tha mother and songat alongwell togdher, andtha Petitione was able to
addressthechild'sneeds( id. at 21-22).

To butiress these lay observations counsl elicited testimony from Dr. Kassell stating
tha Petitione experienced a genuine grief reaction to theloss of her son. (RT 9/2590 at
57-59) Dr. Kassdll further testified that the grief he diagnosd in Petitione was distinct
from remorse, which is assodated with feelingsof guilt.™* ( 1d. at 58-59.) This evidence
tended to rebut testimony presented by the State which suggested that Petitiona’s
reaction to the news of Christophe’'s disappearance was not congstent with tha of a
concerned parent.

FN11. Defense counsl also soughtto present Dr. Kassell's expert testimony, in theform
of a Qpgychiatric autopsy,Oregarding theveracity of Det. Saldae's accountof his
interrogaion of Petitione. (RT 9/2500 at 6-8.) Thetrial court ruled tha counsl could
not elicit such testimony.

*21 Petitiona herself was the key defense witness. Testifying over a period of four days,
shedescribed her loving relationship with her son, the events surrounding his
disappearance and her behavior during the subsequent investigation, and theinterrogaion



by Det. Saldae.

Discussion:

Petitiong’'sfirst allegaionistha counsl was inefective because hefailed to follow up
on Petitione’'s letter suggesting tha Rosemary Hougton, a coworker with whomshetook
daly smoke breaks, could testify aboutPetitione'sfear of her ex-husand. (Dkt.102 EXx.
50.) The PCR court conduded that this aspect of counsl's performance was nether
deficient nor prejudicial. (ME 11/18/96 at 31-32) Asthe court correctly noted, Petitione
herself testified at trial that shewas frightened of Milke, a fact which was of little
relevance to Petitiong’'s defense.

Petitione next contendstha counsl was ineffective for failing to investigate Petitioneg’s
past and, as aresult, failed to locate witnesses who would have been willing to testify on
Petitiong’'s bendf. These withesses induded Charles Jones, Petitionea’s boyfriend from
1980-1982,and members of Jones's family; dodors who treated Christophe Milkefor a
thyroid condition; and variousacqudntances and teachers. According to Petitione, these
witnesses would have testified tha shewas a caring and affectionate mother who Gzould
not have been involved in the alleged acts.O(Dkt. 98 at 71)

With respect to the Jones family, whose affidavits, dated June28, 1995, indicate that they
liked Petitiona and bdieved tha she was incapable of murdering he son (Dkt.102,
Exs.54,55), the PCR court foundtha Qhere is noindication tha the defendant told her
attorney aboutthe Jones family or, if she mentioned the Jones family to counsl prior to
tria, if her statements would have lead [sic] areasonable defense attorney to condude
tha further investigation was necessary or appropriate. O(ME 11/18/96 at 32) The Court
agrees. Therecord does notindicate what information, if any, was available to counsl
regarding Jones and his parents as potential witnesses; it is clear from ther affidavits that
thefamily did notcontact defense counsl. (Dkt.102, Exs.54,55.) Moreover, the
significance of any information offered by the Jones family isreduced by thefact tha
Charles Jones |last saw Petitiona approximately two years prior to the murde. (Dkt.102,
Ex. 54.) Based uponthese factors, Petitiona has not demondrated tha this aspect of
coungl's performance was deficient or prejudicial.

Petitioner also alleges tha trial counsl peformed ineffectively by failing to interview
her mothe and stepfather prior to trial and makinginadequae effortsto obtain
impeachment information relating to Petitione’s father and sister, who testified for the
State.

To suppot these claims, Petitione attached to her PCR petition an affidavit from her
mother, Renae Janka (PCR pd., Ex. 69) In he affidavit, daed September 27, 1995 Ms.
Jankastated that thetrial testimony of her younge daughter, Sandra, was Qyreatly
distortedGand described Sandra as Gemotiondly ungableOand motivated to lie by her
ange and jealousy toward Petitione. (1d.) Similarly, Ms. Jankastated tha her ex-
husband, Petitiona’s father, Richard Sadek, had testified falsely in an attempt to Qyet
even with [her] throughhurting [Petitiona].O( 1d.) Ms. Janka attested tha Petitiona was



not an abnomally manipulative person. ( 1d.) Ms. Jankafurther stated tha she had met
co-defendant Styers on oneoccasion, and that he had become so angry and GnaultiveO
[sic] that she became frightened of him. (1d.) Findly, Ms. Jankaindicated tha she had
attempted to contact defense counsl several times while shewas in the United States for
Christophe's funea on December 6, 1989, but counsal never retumned he calls.™ (1d.)

FN12. Other information contained in Ms. Jankas first affidavit was less hdpful to
Petitione. Ms. Jankaattested tha Dorothy Markell, thefriend with whom Petitioner
stayed in Colorado, called her in Switzerland and informed her tha Petitione was Grery
stressed out and neglecting and becoming physcal with Christophe.O(PCR pet., Ex. 69))
Thisinformation, which suppots the State's theory that Petitione’s relationhip with her
son was troubled and corroborates the testimony to tha effect offered by Ms. Markell,
does not appear in Ms. Jankds second affidavit.

*22 In denying Petitiona's chdlengeto this aspect of defense counsl's performance, the
PCR court explained:

Thefailureto interview [Petitiona's] hdf brother, mother or stepfather was not
ineffective assistance of counsl because thereis noindication as to wha information
Alex Janke[sic] or Petitione’'s stepfather would have said. Thelack of effort to secure
the defendant's mothe and stepfather at the presentence hearing was notingfective
assistance of coungl for the same reason. Petitioner alleges thejury should have been
given full expoaure to thedynamics of petitiona'sfamily throughthetestimony of
Renae Janke But the contents of Mrs. Jankeés affidavit contains[sic] noinformation that
would have been admissible at trial. Shewould nat have been alowed to express her
opiniontha he daughter, Sandra, and her ex-husiand, Richard, lied during ther
testimony and she would not have been able to express her opinionsas to why they lied.

(ME 11/18/96 at 33))

Petitiona has attached to her merits brief a more-recent affidavit from he mother and an
affidavit from her stepfather; both affidavits dae from 2002.(Dkt.99, Ex. 4.) In he new
affidavit, Ms. Jankaagan indicates tha she attempted to contact defense counsl buthe
never returned her calls or soughther testimony at trial. (1d.) Ms. Jankaalso provides
new information, stating that Det. Saldate was rude to her and Qried to control [he]
psychologicallyOby making remarks aboutPetitioner's guilt. (1d .) Ms. Jankafurther
attests that after her younge daughter, Sandra Pickinpaugh, was interviewed by Det.
Saldate, shecalled Ms. Jankato complain tha Det. Saldate had Qout her unde extreme
duressOand had (pressured her into calling [Ms. Jankd to induce [her] into being a
witness for the State.O( 1d.) In his affidavit, Mr. Janka states tha Petitiona was
affectionae toward Christophe and tha she Qvas notthetype of persontha would be
involved in acongiracy to have her child killed.O(Dkt.102,Ex. 57.) Mr. Jankaalso
states that defense coungl never asked for histestimony at trial or sentenang. (1d.)

Petitione asserts tha trial counsl was ineffective for failing to pursue such evidence,
from Petitiona’'s mother as well as other family members and acquantances, to impeach
thetria testimony of Petitiona’'sfather and sister. In determining whether the PCR



court'sruling denying these aspects of Petitiona's| AC claim was an unreasonable
application of Strickland,this Court first notes tha the PCR court correctly determined
tha much of theinformation Petitione criticizes counsl for failing to present would nat
have been admissible at the guilt stage of trial. For example, Petitiona’'s mother would
not have been allowed to offer testimony regarding her opiniontha Petitione's father
and sister testified untruthfully, much less the psychological basis for tha opinion. See
Ariz. R. Evid. 608 a). In addition, while Rule 404(b) might have allowed lay withesses to
testify regarding Petitione’'s pertinent character traits, the witnesses would not have been
allowed to opinetha Petitioner was notthekind of person who would have arranged for
her child to bemurdered. See State v. Williams, 133 Ariz. 220,227-28, 650P.2d 1202,
120910 (1982 (opinions of witnesses regarding truthfulness and guilt are generally
inadmissible); Ariz. R. Evid. 701 In addition, while theinformation provided by Ms.
Janka, Ms. Prug, and others purports to explain the motivationswhich caused Petitiona’s
father and sister to lie abouther during their trial testimony-sibling rivalry in Ms.
Pickinpaugh'scase, vindictiveness on the part of Petitione’'s father-it does not contain
avowals regarding either witness's reputation for truthfulness. See Ariz. R. Evid. 404(@)

and 608(@).

*23 Similarly, Dr. Biegan'sreport, prepared for Petitiona’s habeas petition, attempts to
explain, Qo areasonable degree of psychological certainty,Othefamily dynamics
undelying Qhefact tha both [Petitiona’s] father and sister testified agang her and then
altered thar postion pog-trial.O(Dkt.99, Ex. 2.) However, because there is no evidence
tha eithe of these individuds recanted ther trial testimony, Dr. Biegan'sopinion about

ther reasonsfor doing so isirrelevant. ™

FN13. To suppot the contention tha, in Dr. Biegan'swords, her sister and father Giltered
their postion pog-trial O(Dkt.99, Ex. 3), Petitiong has provided information from the
German television reporter who interviewed Ms. Pickinpaugh in 1998 (Dkt.98,Ex. 5.) In
her 2002a&ffidavit, Ms. Jacks attests that Petitiona’s sister told her tha shedid nat intend
for her testimony to GinkOPetitione and tha shewould bewilling to testify tha shedid
not bdieve Petitione was capable of murdering her son. (1d.) Even if the court were to
accept these reports as an accurate expression of Ms. Pickinpaugh'sstate of mind seven
years after her sister'stria, thereis nothing in her tria testimony tha isincongstent with
her subsequent opinions Similarly, Petitione has provided no suppot for his assertion
tha Mr. Sadek recanted his testimony, beyonda 2002 affidavit from defense investigator
Fowler indicating tha Mr. Sadek told him tha hewould have been upset with the
investigation and prosecution of his daughter if hewere to discover tha shewas in fact
innoent. (Dkt.102,Ex. 42)

The Court further findstha counsl's performance with respect to Petitione's father and
sister was notdeficient. Much of Mr. Sadek's testimony dealt with his observationsof
Petitione at thetime of Christophe’'s disappearance. On cross-examination by defense
coungl, Mr. Sadek acknowledged that when Petitione first called him with thenews
tha her sonwas missing, shewas crying and seemed to be genuindy upset (RT 9/13/90
at 104)andthat when shearrived at his house thenext day she appeared to bein shod (
id. at 110). On direct examindion by the State, Ms. Pickinpaughtestified tha Petitioner
had told her tha shewas not cut outto be amother and felt overwhdmed by the



responsbility of caring for Christophe; tha Petitiona left Christophe in her carefor
long periodsof time; and tha Petitionea told her that Christophe posed an obdacleto her
relationship with Mr. Sweat. (RT 9/1400at 92-95.) On cross-examination, couns did
not attack Ms. Pickinpaugh'scharacter or motivations however, during his direct
examinaion of Petitione, counsl elicited testimony responding to and contradicting Ms.
Pickinpaugh'sversion of therelationship between Petitiona and he son and between
Petitione and Mr. Sweat. ( See, e.g., RT 10/1/90at 57,109-11)

In addition, as noted above counsl presented extensve testimony describing Petitiong”
demeanor and behavior after learning tha her sonhad disappeared. As explained by the
trial court in denying coungl's motion for ajudgment of acquittal notwithsanding the
verdict, Petitiona's behavior ontheday of the murders-her unwillingnessto participatein
a search for Christophe at themall, her manifest concern for co-defendant Styers, her
irritation when informed that officers wished to speak with her-congituted circumstantial
evidence of her invdvement inthemurdes. (RT /1801 at 9-10.) Theefore, this Court
findstha defense counsel engaged in reasonable trial strategy by focusng on testimony
indicating tha uponlearning of her child'sdisappearance Petitione appeared genuindy
shodked and distraught Althoughthis and other aspects of counsl's strategy were
ultimately unsuccessful, the Strickland Court cautionead tha judicial scrutiny of counsl's
performance mus avoid Gecond-guessingGbecause Ot is all too easy for a coutt,
examining counsl's defense after it has proved unsuccessful, to condudetha a particular
act or omission of counsal was unreasonale.0466 U.S. at 689,

*24 Findly, Petitione allegesthat counsl peformed inefectively by failingto obtain
Petitiona's and the victim's medical and school records The PCR court addressed this
clam asfollows:

Petitione alleges the preschool records of the victim and the medical and school records
of thedefendant Gontained important leadstha could have assisted defense coung! in
his representation of the Petitione.OThis assertion is suppogd to be suppotted &by an
affidavit from Dr. Zuerlin who treated Christophe while hewas in the hoital. The
medical recordswere not necessary for this lead to exist. Surely the defendant was aware
of adodor attending to her son during his hogitalization. According to his affidavit, he
would have stated that the defendant was conaerned for her son while hewas hogitalized
and it appeared to him tha they had agoodrelationship. Conddering thetotality of the
evidence presented at tria, this testimony would have been cumulative and thereis no
reasonéable probability such testimony would have changed theresult.

(ME 11/18/96 at 33-34.)

This Court agreesthat trial coungl's failure to present such recordsdid not conditute
deficient performance or result in prejudice. Coung®l placed much of thisinformation
before the jury throughthetestimony of the defense witnesses. Petitiona testified
regarding the medical complicationsshe experienced when giving birth to Christophe.
(RT 10/2/904at 41) Shetestified at length tha shewas aloving and conscientious mother
who spent qudity time with her child ( see, e.g., id. at 98) and placed her son'swelfare



ahead of her own sodal or romantic interests ( seeid. at 108-09). Sheexplained tha asa
single parent shetried to protect Christophe fromher ex-hudand'slifestyle ( seeid. at
73-75) while working to maintain arelationship between father and son ( seeid. at 68-
69). Shetestified in detail regarding her son'smedica condition and thecare she
provided during his hogitalization. (RT 10/1/90 at 102-07)) In addition, as noted above
coungl attempted to corrobaate Petitiona’s testimony regarding her relationship with
her son by presenting other witnesses who testified that Christophe was not neglected or
abused and tha Petitione appeared to bea caring mother who displayed normal
emotiond bondswith her child.

In additionto the cumulative nature of the evidence Petitione faults counsl for not
presenting at trial, much of theinformation Petitioner now submitsis of dubious
relevance. For example, Petitione fails to demondrate tha any aspect of her defense
would have benditted if counsl had presented high school records showing tha shewas
an excellent student. In fact, in cross-examining Petitione the State's first questions
concerned her academic accomplishments. (RT 10/3/90 at 61.) The State elicited this
testimony notto chdlengeher scholastic record, as argued by Petitione, butto present
her as capable of manipulating her testimony to her own advantage. ( 1d. at 61-63.)
Furthermore, the Court notes tha evidence of Petitiona's successful high school career
would not have suppoted he argument in mitigation tha she suffered froma
dysundiond home life after her parents divorce.

*25 Asthe Ninth Circuit has explained, Qhe duty to investigate and prepare adefense is
notlimitless: it does not necessarily require tha every conceivable witness be
interviewed.OHendricks v. Calderon, 70 F.3d 1032, 1040(9th Cir.1995) Moreover,
defense coungl is notobligated unde Sticklandto present cumulative or irrelevant
evidence of thetypecited in this claim. See Babbitt v. Calderon, 151 F.3d117Q 1174
(9th Cir.1998) United Statesv. Schaflande, 743F.2d 714, 719(9th Cir.1984.

Findly, asthe PCR court nated, it isundear to what extent any of theinformation
Petitione has presented since her trial was actudly available to defense coungl.
Presumably, Petitione herself could have served as a key source of information which
would have suppoted the defense theory tha she was a caring mother and impeached the
testimony of her father and sister. However, with respect to information aboutwhich trial
coungl might have been puton notice, therecord containsonly theletter from Petitione
mentioning the possibility tha Ms. Hougon mightbe a goodwitness and the statements
of Ms. Jankaand Ms. Prug that they unsuccessfully attempted to contact defense counsl.
At thetime of her trial, Petitione had access not only to her counsel butto an
investigator, Mr. Fowler, whoworked on Petitiona's defense Grom its beginning untl
sentencdingGand Gpent a great deal of time with [Petitiona]O(Dkt. 99, Ex. 4 at 2), yet
thereisno suggestion that Petitione provided trial counsl with theingghts concerning
her private life and family backgroundwhich shewas uniqudy postioned to revea and
which she now faults counsl for not pursuing. While hindsght has revealed information
onthese topics tha was not presented at trial, an assessment of the reasonableness of
coungl'sinvestigative efforts mug take into accountnot only thelimited value of that
information but thefact that counsl does not appear to have been puton notice of its



existence. See Babbitt, 151F.3dat 1174

Petitione has notshown that trial counsel was déficient in hisinvestigation or that she
suffered prejudice from coungl's performance. Therefore, the PCR court's denial of this
claim was not an unreasonable application of Stickland.

ClaimV(B): Counsl wasindfectivein his cross-examination of Detective Salate

Petitione allegesthat her trial counsl was ineffective because hefailed to adequaely
investigate Det. Saldae and prepare for Saldae's cross-examination. Shealleges that
coung failed to subpoaaDet. Saldae's personné records to timely investigate
Saldae's veracity, and to discover evidence of Saldate's past miscondud which was
available in the public record and which could have been used to impeach his testimony.
She aso contendstha counsl's cross-examination of Det. Saldate was deficient because
trial couns failed to confront Det. Saldae regarding discrepandesin his testimony.
Findly, sheasserts tha coungl failed to propely disclose atreatise which could have
assisted in impeaching Det. Saldate.

*26 The PCR court rejected in its entirety theclaim tha defense counsl was ingfective
in his cross-examination of Det. Saldae. The court conduded that, OAssuming thefacts
aleged by the pditione aretrue, they fail to demondrate that counsl's performance fell
bdow an objective standad of reasonableness unde prevailing professiond nomes, or
tha there is areasonéable probability tha theresult of thetrial would have been different
if thealleged deficiendes did not exist. O(ME 11/18/96 at 35-36.) The PCR court's
decision was not an unreasonéable application of Strickland.

With respect to specific issues raised by Petitione, the PCR court foundthat thefact tha
trial counsel obtained Det. Saldae's personnd recordsa week prior to trial did not
conditute deficient performance. ( 1d. at 35) This Court also notes that Saldate's
personnd records contain reference to a single inddent of miscondud, datingfrom 1973,
sixteen years before the deective'sinterrogaion of Petitiona. (Dkt.101, Ex. 31)
Questionsasto theadmissibility of theinddent, and thewisdomof introdudng it and
opening thedoorto evidence of overwhdmingly postive peformance evaluaions
contemporaneouswith theinvestigation in this case (Dkt .109, Ex. D), indicate tha
Petitione was not prejudiced by counsl's handling of Det. Saldate's personnéd
records™

FN14. For example, in an evaluaion dated 1/1/90, Det. Saldae was given the highest
performance rating; he was also commended for Gilways display[ing] an objective view
of the cases.O(Dkt.109 Ex. D)

Thecourt next explained that theinformation Petitione soughtto use agang Det.
Saldae was limited in its admissibility:

Thepotential bendfit from obtaining evidence of Det. Saldae's alleged miscondud with
other defendants is questionable because it would have been inadmissible to show tha



the detective engaged in the same miscondud in this case. Rule 404(b) of the Arizona
Rules of Evidence. Theinformation would have been inadmissible extringc evidence on
acollateral matter. Rule 608b) ArizonaRules of Evidence. If theinformation was
probéive of the detective's character for truthfulness, defense counsl might have been
allowed to question Det. Saldae aboutthese specific ingances of prior condud, but
defense counsl would have been boundby the detective's answers.

(ME 11/18/96 at 37.)

This Court isnat in apostion to evaluate the state court's evidentiary ruling. Ses Estelle
v. McGuire, 502U.S. 62, 67-68 (1991)(Qt is not the province of a federal habess court to
reexamine state-court determinaionson state-law questions). However, the PCR court's
explanaion of thelimited admissibility of theinformation which Petitione alleges
coungl was ineffective in failingto pursue suppots finding tha the court'sruling onthe
|AC claim was not an unreasonable application of the prejudice prongof Stickland.

The PCR courtt furthe foundtha counsl did perform some research into Det. Saldae's
past cases, buttha it would not have been reasonéble for counsl to have devoted the
hours necessary for an investigaion into every case in which Saldate had been involved. (
Id. at 36.) Moreover, Petitiona presented the PCR court with the prior casesin which
Det. Saldate purportedly engaged in miscondud (PCR pe., Ex. 12); the court
neverthdess rejected Petitiong's |AC claim.

*27 Asto Petitiona’'s allegaion tha counsl's performance was deficient in that hefailed
to confront Det. Saldate with bviousdiscrepandesOin his testimony, this Court agrees
with the PCR court that thediscrepandies cited by Petitione are of little significance. ™2
(ME 11/18R6 at 38.) Moreover, trial counsl did attempt to impeach Det. Saldae with
respect to his testimony that hewas not enthusastic abouttraveling from Phoenix to
Florence in ahdicopter; counsl called for testimony from the hdicopter pilot, who did

notrecall Det. Saldae expressing any reservationsaboutthetrip. (RT 9/24/90at 71.)

FN15. Petitione focuses ontwo alleged discrepandes between Det. Saldae'strial
testimony and statements he made during an earlier depostion. (Dkt. 98 at 79) Thefirst
of these concernshis attitudetoward the hdicopter flight, the secondis the duration of
hisinterrogdion of Petitione. ( 1d.) Regardingthelatter, Petitione clamstha while Det.
Saldae testified at trial tha theinterrogaion lasted hdf an hour, he stated during his
depostiontha theinterrogaiontook an hou andahdf. (1d.) The Court notes tha the
pages of thetranscribed depostionin which Det. Saldae is alleged to have madethe
incongstent statements regarding the hdicopter flight and thelength of theinterrogdion,
pages 6 and 30, respectively, are missing from Dkt. 101, Ex. 32

Findly, Petitione allegestha tria counsl performed ineffectively by failingto impeach
Det. Saldate throughthe use of atreatise. Counsl attempted to use a treatise to impeach
Det. Saldate; thetria court uphdd the state's objection. (RT 9/1300at 27-30.) The PCR
court ruled tha counsl was notindfective because Rule 803(18) of the ArizonaRules of
Evidence, excluding learned treatises from therule agang hearsay, does not apply to the
testimony of alay witness such as Det. Saldae; therefore, cJounssl cannotbe deemed




to beineffective because hewas unable to do something which is precluded by therules
of evidence. O(ME 11/18/96 at 38,) Based uponthe PCR court's ruling on the evidentiary
issug this Court cannotfind tha counsl's handling of thetreatise was deficient or
prejudicial.

For thereasonsdiscussed above Petitiona has not shown tha the PCR court applied
Stickland unreasonably when it denied his claim tha trial counsl was ineffective in his
cross-examindgion of Det. Saldae.

ClaimIV(E): Coungl prepared a deficient motionto suppress and performed deficiently
at the suppression hearing

Petitione allegesthat trial counsl was indfectivein preparing the motionto suppress
her statementsto Det. Saldae. She contendstha counsl neglected to address the
coercive and unreliable aspects of theinterrogaion, erroneoudy conceded tha the
statements she madeto Det. Saldate were inculpaory, failed to discover and present
evidence of Det. Saldae's prior miscondud, and failed to providethetria court with
gudified, objective experts who could refute the propriety of theinterrogaion methods
employed by Det. Saldate. She aso claims counsl was ineffective for failingto call her
asawitness at the suppression hearing.

The PCR court addressed these allegaionsas follows:

The court was present at the voluntariness hearing and heard the evidence and argument.
Thecourt findstha counsl's condud at the hearing did not fall bd ow the prevailing
nom. He did what it is claimed he did not do. He addressed the Goercive and unreliable
aspects of theinterrogaion.OHe knew of the Running Eagle [sic] interrogaion. He
provided the court with severa experts who refuted the propriety of Det. Saldae's
methods Dr. Kassell, Dr. Fritz and Kirk Fowler, Jr. al testified at the voluntariness
hearing. The only witness hedid not call was the defendant. However, shetestified at
trial. Assuming her testimony would have been the same at the voluntariness hearing as it
was at thetrial, thereis no reasonable probability theresult of the motionto suppress
would have been different. Counsl's condud at the hearing exceeded the standads of the
prevailing professiond nom.

*28 (ME 11/18/96 at 41)

The PCR court'sruling, which accurately characterizestrial counsl's peformance, is not
an unreasonable application of the Srickland standad. As the PCR court correctly
observed, trial coungl's motion clearly asserted bath a Miranda violation anda claim
tha Petitiona’s statement was involuntary; themotion aleged that Det. Saldae's condud
during theinterrogaion served to verbear [Petitiona] into speaking with Det. SaldateO
and that Saldate acted Quith theintent and purpose of overbearing uponthewill of
[Petitiona].O(ROA-PCR 198at 3.) Moreover, cortrary to Petitiona's claim, trial counssl
did not conaede, in his suppression motion, during his cross-examinaion of Det. Saldae
at thesuppression hearing or at trial, or in his direct examination of Petitione, tha



Petitione did in fact make inariminaing statements to Det. Saldae. Further, trial counsl
vigoroudy chdlenged Det. Saldate's credibility, focusng, as does habeas counsl, on
Saldae's failure to follow a supeaior's directive and tape-record theinterrogaion. (RT
9/13P0at 51, 54-55) In addition, as the PCR court noted, couns forcefully chdlenged
Det. Salda€e'sinterrogdion techniques, induding his condud in prior interrogaions ( 1d.
at 33-45)

Petitione asserts tha tria counsl was ineffective based uponhis choice of experts,
alegingthat Drs. Kassell and Fritz, whotestified at the voluntariness hearing, were
unprepared and incompetent. Petitiong’'s complaint is based uponthe experts
performance on thewitness stand, where they were subject to effective cross-examindion
by the State.™° Petitiona has presented noinformation that would allow this Court to
impute to trial counsl the alleged incompetence of the experts, nor any suggestion that
coungl was puton notice tha either Dr. Kassdll, Petitioneg’s treating psychiatrist, or Dr.
Fritz, an experienced crimindogist, was unprepared or unquaified. As the Ninth Circuit
has noted, Qhere is no duty to ensure thetrusworthiness of the expert's condusonsO
Babbitt, 151 F.3d at 1174 TheNinth Circuit has also noted that Qhe choice of wha type
of expert to useis oneof trid strategy and deserves @ heavy measure of deference. 00
Turner v. Calderon, 281 F.3d 851, 876 (9th Cir.2002) (quoing Stickland,466U.S. at
691) Counsl was entitled to rely on Drs. Fritz and Kassell as his experts; doing so was
Quithin thewiderangeof professiondly competent assistance.Old. (quoing Harris v.
Vagjuez, 949F.2d 1497 1525(9th Cir.1990).

FN16. Thetria court foundDr. Fritz in contempt for his mishandling of items of physcal
evidence. Asthe PCR court noted, however, this fact was never broughtto thejury's
attention and did not prejudice Petitiona. (ME 11/18/06 at 40.) It was aso irrelevant to
the suppressionissue, which isthe context in which this aspect of thelAC claim israised.

Findly, because the PCR court, having heard Petitiong’'s trial testimony, determined that
it would not have changed itsruling onthe suppressionissue even if Petitione had
testified at the suppression hearing, Petitiona cannot show that shewas prejudiced by
trial counsl'sfailureto call her asawitness. See, e.g., Beemanv. lowa, 108F.3d 181,
185 (8th Cir.1997)(counsl's decision notto call defendant to testify at suppression
hearing did notresult in prejudice because defendant's trial testimony showed no police
coercion).

*29 Petitionea has failed to show tha the PCR court applied Stickland unreasonably
when it denied his claim that trial counsel's performance was inefective with respect to
the suppression hearing.

ClaimV(G): Counsl failed to investigate and present available mitigation evidence

Petitione clamstha trial counsl was ineffective because hefailed to discover and
present available mitigating evidence. Specifically, sheallegestha counsl madeno
effort to secure the presence of Petitione's mother until the day prior to the presentencing
hearing; failed to gather Petitionea’s school or medical records or secure a complete



sodal, medical, or psychological evaludion of Petitione; failed to investigae Petitiona's
difficult childhoodand home life; and failed to provide evidence of Petitionea’'s close
family ties. The Court condudes tha coun®l's sentendng-stage performance was nether
deficient nor prejudicial

Prior to sentencing, trial counsl prepared two memoranda onechdlenging the
aggravating factors noticed by the State (ROA-PCR 380), the other setting forth
arguments in suppot of several statutory and nongatutory mitigating factors (ROA-PCR
408). The court hdd a presentencing hearing on December 7 and 14, 199Q and Januay
11and 18,1991.At thehearing, counsl presented testimony from Rachd Roth, a
counglor who had treated Petitione throughouther incarceration at the Durango Jail
Psychiatric Unit, where Petitiona was housd in protective cugody, and Dr. Leonado
Garcia-Bunud, a psychiatrist who supevised thetreatment of inmates at the unit. Ms.
Roth testified tha Petitione experienced and displayed genuinegrief at theloss of her
son. (RT 1/11P1 at 11-13) Shefurther testified that she bdieved tha Petitioneg was not
guilty of the offenses of which she was convicted, and that the prosecution of Petitione
was the produd of an inditutiond bias agang single mothers. (1d. at 14-15.) Dr. Garcia
Bunud testified that Petitione suffered from Qyrief reactionGand pod-traumatic stress
disorder; heaso indicated that in his opinion Petitiona's grief was genuine ( 1d. at 54-
55)) Dr. Garcia-Bunud testified that in assessing Petitiona’s emotiond condition he
congdered her family background,butthat his information was limited and his main
source of information was Petitionea heself; hedid not congder, for example, her ex-
hudand and her father to be produdive or reliable sources of information, and other
family members did not come forward. (1d. at 61) Like Ms. Roth, Dr. Garcia-Bunud
testified tha he bdieved Petitione was innoent of thecharges. (1d. at 73)

In sentendng Petitioner, the court condgdered themitigating factors cited by couns,
induding the statutory factors of duress, minor level of participation, lack of
foreseeability tha the murder would occur, and Petitiona'sage (ME 1/18/091) Thecourt
also consdered the nongatutory factors urged by counsl, induding Petitionea’s grief,
legitimate questionsconcerning her guilt, her lack of afelony record, and her potential
for rehabilitation. (1d.) Findly, onits own initiative, the court consdered evidence of
Petitione’'s deprived childhood her employment history, and he goodbehavior while
incarcerated. ( 1d.)

*30 Asdiscussed above Petitiona attached to her PCR petition an affidavit from her
mother and stepfather (PCR pet., Ex. 69), an affidavit from a physcian whotreated
Christophe Milke and attested tha Petitione appeared to be a conaerned mother and tha
Christophe showed no signsof abuse ( id., Ex. 76), and affidavits from the Jones family
(id., Exs. 103, 104). Inits order denying Petitiona's sentencng-stage IAC claims, the
PCR court explained:

Althoughthe claim has been madetha defense counsl failed to secure the presence of
defendant's mother and recordsfor the presentence hearing, there is noindication tha
wha would have been presented would have changed theresult of the sentencing. The
court had heard aboutdefendant's soda and employment history from the defendant



herself during the course of thetrial. The court heard aboutdefendant being | eft to fend
for herself after he mothe moved to Switzerland. The affidavit from thedefendant's
mother does notreflect the defendant suffered any crudty at thehandsof her parents
during her formative years. The court was madewell aware of the defendant's tumultuous
relationship with her ex-husand.

Thecourt heard aboutddendant'sin-cugody behavior from Dr. Garcia. The court found
tha her goodcondud while incarcerated was a non-statutory mitigating circumstance.
Wha else was there for counsl to present?

Althoughit is asserted in theamendead [PCR] petition that defense counsl was
ineffective in failing to have a psychological examination conduded, there is no showing
asto wha theevauationwould have shown.

(ME 11/18/96 at 44-45,)

Petitione has presented no new evidence tha would ater the PCR court'sandysis. This
Court agrees that Petitiona's backgroundas the child of divorce does not conditute
persuasive mitigaion evidence. Therecord, as synthesized in Ms. Hurley's soda history,
indicates tha Petitione was apopukbr and intelligent high school student, tha sibling
rivalry existed between Petitiona and her younge sister, tha her parents divorced when
shewas sixteen, tha thereafter there was tenson between he parents, tha he father was
emotiondly distant andfinandally unsuppotive, that her mother moved to Europewhen
Petitione was nineteen butreturned frequently and continued to providefinandal
suppot, and that Petitionea’'s relationship with her husand was troubled, primarily dueto
his severe subdance abuse problem. (Dkt.99, Ex. 1.) The Court findsthat this
information concerning Petitiona’'s backgroundis not compdling mitigation evidence; in
any event much of theinformationwas in fact presented to the state court, largdy
throughPetitiona's own testimony.

Furthermore, as the PCR court obsrved, therecord containsno evidence that Petitione
suffers from any mental-hedlth issues tha could have served as a mitigating
circumstance. Therefore, the Court cannotfindtha trial counsl's failure to present
evidence of Petitionea’'s psychological condition congituted deficient performance or
caused prejudice to Petitiona’'s defense.

*31 Findly, the Court condudes tha any additional information Petitione could have
presented regarding the stressful family dynamic she experienced as a child and
adolescent is of limited mitigating value because it bears no connection with the crime for
which shewas convicted. While the sentencer in acapital case isobligated to hear all
relevant mitigaion evidence, see Tennard v. Dretke, 542 U.S. 274,287(2004) State v.
Newell, 212 Ariz. 389,132 P.3d 833,849 (2006, the sentencer is also Gree to assess how
much weight to assign to such evidence.OOrtiz v. Seewart, 149F.3d 923,943 (9th
Cir.1998) see Eddingsv. Oklahona, 455U.S. 104, 11415(1982 (G’hesentencer aa
may determinethe weightto be given relevant mitigaing evidenceQ). Therefore, in
(rssessing the qudity and strengthOof Petitiona's mitigation evidence, thetrial court




could have taken into account Petitiona's Gailure to establish a causal connestionO
between her family backgroundand the murder of her child. Newell, 212 Ariz. at 389,
132P.3d at 849

Theother category of mitigatinginformation tha Petitione faultstrial counsl for failing
to present concerns her relationship with he son. Petitiona agan contendstha counsl
should have offered additiond evidence fromfriends family members, and othersto
suppot her assertionsthat shewas a caring mother to Christophe. However, thefact that
thejury had convicted Petitione of murdering Christophe subdantially devalued any
evidence concerning her postive qudities as amother. Asthe ArizonaSupreme Court
observed with respect to co-ddendant Styers, who argued tha hisrole as Christophe’s
part-time caretaker served as a mitigating factor, Orhere was testimony that defendant
cared for Christophe at times, but his actionsand participaion in his murder spesk
volumes to that.OState v. Styers, 177 Ariz. 104 116-17,865P.2d 765 777-78 (1993.

Based uponthese condderations Petitiona has nat shown that there is a Qeasonable
probabilityOthat thetrial court would have imposed a different sentence if defense
coungl had presented the additiond information cited by Petitione in this claim.
Stickland,466 U.S. at 694 Therefore, PCR court's denial of Petitiona’s sentenang-stage
|AC claim was not an unreasonable application of Strickland.

Conclusion

Petitiona's arguments are (oredicated uponshowing what defense counssl could have
presented,Orather than the relevant inquiry of Qvhether couns!'s actionswere
reasonable.OBabbitt, 151 F.3d at 117374. The PCR court recognized that the choices
trial counsl madewere reasonable. Petitiona has not met her burden of showing tha
trial counssl Gnade errors so serioustha [he was not fundioning as the @oun=l O
guaanteed &by the Sixth Amendment.OStickland, 466 U.S. at 687. Shehas failed to
overcome the Gtrong presumption that counsal's condud [fell] within thewiderangeof
reasonable professiond assistance.Old . at 689 Findly, she hasfailed to Giffirmatively
prove prejudiceOwith respect to any of her alegationsof ineffective assistance. 1d. at
693. Because the PCR court's decision denying Petitiona |AC claims was not an
unreasonable application of clearly established federal law, Petitione is notentitled to
relief onthisclaim.

Claim V(A): Imposition of the death penalty violated Petitioner's Fifth Amendment
due process rights and the Eighth Amendment prohibition against cruel and
unusual punishment.

*32 Petitione dlegestha Arizonds death pendty statute failsto genuindy narrow the
class of personseligible to receive thedeath pendty. The ArizonaSupreme Court
summarily denied this claim on direct appedl. Milke, 177 Ariz. at 124,865P.2d 779 at
785. Thisdecisonwas ndather contrary to nor an unreasonéable application of clearly
established federal law.




In Furmanv. Georgia, 408U.S. 238(1972), the United States Supreme Court hdd the
desth pendty statutes of Georgia and Texas to be unconditutiond because they alowed
arbitrary and unguided impostion of capital punishment. In respong to Furman, many
states enacted new capital statutes. A nunber of these statutes survived the Court's
further scrutiny in Gregg v. Georgia, 428U .S. 153 (1976) where the Court, observing
tha the desth pendty is Quniquein its severity and irrevocability,Oconduded that a desth
sentence may not beimposed unless the sentendng authority focuses its attention n the
paticularized naure of the crime and the particularized characteristics of theindividud
defendant.Old. at 187, 206.Pursuant to Gregg, therefore, in imposng the desth sentence
the sentencer mug find the presence of at least oneaggravating factor and then weigh
tha factor agang the evidence of mitigaing factors. Id. at 206. Subsequently, in Zantv.
Sephens the Court refined these general requirements, holding that a conditutiondly
valid capita sentendng scheme must Qyenuindy narrow the class of personseligible for
thedeath pendty and mug reasonably judify theimpostion of amore severe sentence on
the defendant compared to others foundguilty of murder.0462U.S. 862,877 (1983. The
Court explained that a desth pendty scheme must provide an objective, evenhanded and
subgantively rationd wayOfor determining whether a defendant is eligible for the desth
pendty. Zant, 462U.S. at 879.

In additionto therequirements for determining eligibility for the death pendty, the Court
has imposed a separate requirement for the selection decision, Qvhere the sentencer
determines whether adefendant digible for thedeath pendty should in fact receive tha
sentence.OTuilaepa v. California, 512U.S. 967, 972 (1994) ONha isimportant at the
selection stageis an individudized determinaion on the basis of the character of the
individud and the circumstances of the crime.OZant, 462U.S. at 879, Accordingly, a
statute that Qprovides for categorical narrowing at the definition stage, and for
individudized determination and appdlate review at the selection stageQwill ordinaily
satisfy Eighth Amendment and Due Process conaerns id., so longas a state ensures Qhat
the processis neutral and prindpled so asto guad againg bias or caprice.OTuilaepa, 512
U.S. at 973

The Court has explained that defining specific Gaggravating circumstancesQis the
accepted Oneans of genuindy narrowing the class of desth-eligible personsand thereby
channding the [sentencing authority's] discretion OLowenfield v. Pheps 484 U.S. 231,
244(1988) Each circumstance must meet two requirements. First, Ghe[aggravating]
circumstance may not apply to every defendant convicted of amurder; it mug apply only
to asubdass of defendants convicted of murder.OTuilaepa, 512U.S. at 972; see Arave v.
Creech, 507 U.S. 463,474(1993) Second,Qhe aggravating circumstance may notbe
unoondgitutiondly vagueOTuilaepa, 512U.S. at 972; see Arawve, 507 U.S. at 473
Godfrey v. Georgia, 446 U.S. 420, 428(1980)

*33 Arizonds death pendty scheme allows only certain, statutorily defined, aggravating
circumstances to be congdered in determining eligibility for thedeath pendty. A.R.S. &
13-703(F). Asthe Supreme Court has noted, O he presence of aggravating circumstances
serves the purpo<e of limiting the class of death-eligible defendants, and the Eighth



Amendment does not require that these aggravating circumstances be further refined or
weighead by [the sentencer].OBlystonev. Penns/lvania, 494 U.S. 299, 306-07 (1990).
Moreover, notonly does Arizonds sentendng scheme generally narrow the class of
desth-eligible persons, butthe aggravating factors foundas to Petitionea, @ 13-703(F)(6)
and (9), do so specificaly. ™

FN17.1n Petitiong's case, thetria court foundthat these aggravating circumstances, plus
the pecuniary gan factor, (F)(5), had been proven. (ME 1/18/01) Uponindependent
review, the ArizonaSupreme Court rejected the (F)(5) factor, reweighed theremaining
mitigaing and aggravating circumstances, and affirmed the desth sentence. Milke, 177
Ariz. at 124-29,865P.2d at 785-90.

TheNinth Circuit and the United States Supreme Court have uphdd Arizonds desth
pendty statute agang alegaionstha particular aggravating factors, induding (F)(6), do
not adequaely narrow the sentencer's discretion. See Lewis v. Jeffers, 497U.S. 764,774
77(1990) Waltonv. Arizona,497U.S. 639,649-56 (1990) overruled on other grounds
by Ringv. Arizona,536 U.S. 584 (2002) Woratzeck v. Stewart, 97 F.3d 329, 335(9th
Cir.1996) TheNinth Circuit has also explicitly rejected the argument tha Arizonds
desth pendty statute is uncongitutiond because it Qloes not propely narrow theclass of
desth pendty recipients.OSnith v. Sewart, 140F.3d 1263,1272(9th Cir.1998)

For thereasonsdiscussed above Petitione is notentitled to relief onthisclaim.

Claim VII: Petitioner's right to equal protection of the law was violated when she
was denied a jury trial on aggravating factors in a capital case.

This claim is meritless. In Ringv. Arizona,the Supreme Court hdd tha a sentendng
judge sitting withoutajury, may notfind an aggravating factor necessary for impostion
of thedeath pendty. 536 U.S. 584 In Sdiriro v. Sunmerlin, 542U.S. 348 (2004,
however, the Court hdd that Ring does not apply retroactively to cases, such as
Petitione’s, that were already find ondirect review at thetime Ringwas decided.
Therefore, Petitione is notentitled to relief onthis claim.

Claim VIII: Petitioner was denied effective assistance of counsel on direct appeal in
violation of the Sixth Amendment.

Petitione allegesthat he appdlate counsl was ineffective for failingto raise theclaim
tha he statement to Det. Saldate was involuntary. The PCR court rejected this claim,
explaining that the ArizonaSupreme Court, in itsindgpendent review of Petitiona’s
conviction, did not condudetha her rights were violated by the admission of her
statement to Det. Saldate and tha appdlate counsl's decision to raise other issues ingead
did not conditute deficient performance. (ME11/18/96 at 54-55.) The PCR court's ruling
was not an unreasonable application of clearly established federal law.

The Fourteenth Amendment guarantees a crimind defendant therightto effective



assistance of counsl on hisfirst appeal as of right Evittsv. Lucey, 469U.S. 387,391-
405(1985) A claim of ineffective assistance of appdlate counsl is reviewed according
to thestandad set outin Srickland. See Miller v. Keeney, 882F.2d 1428,1433 34 (9th
Cir.1989) Petitiong mug show tha counsl's appdlate advocacy fell bdow an objective
standad of reasonableness, and that thereis areasonable probability tha, but for
coungl's deficient performance, Petitione would have prevailed on appeal. Snith v.
Robbins 528U.S. 259, 28586 (2000), see Miller, 882 F.2d at 1434n. 9 (citing
Stickland, 466 U.S. at 688 694)

*34 QA failureto raise unteneble issues on appeal does notfall bdow the Stickland
standad.OTurner v. Calderon, 281 F.3d at 872;see also Wildman v. Johnsn, 261 F.3d
832,840(9th Cir.2001)(holding that appédlate counsal could not befoundto have
rendeaed ineffective assistance for failing to raise issues that Gire withoutmeritQ.
Moreover, appdlate counsl does nothave aconditutiond duty to raise every
nonfrivolousissuerequested by petitiona. Miller, 882F.2d at 1434n. 10 (citing Jonesv.
Barnes, 463U.S. 745, 751-54 (1983); see Snith v. Sewart, 140F.3dat 1263,1274n. 4
(9th Cir.1998)(counsl notrequired to file (itchen-sink briefsObecause doing so Gs not
necessary, and is noteven particularly goodappdlate advocacyQ). As the PCR court
noted, the Qveeding out of weaker issues is &oneof the hdlmarks of effective appdlate
advocacy.OMiller, 882F.2d at 1434:see Smith v. Murray, 477 U.S. 527, 536(1986.
Therefore, even if appdlate counsl declinesto raise weak issues, counsl will frequently
remain abovean objective standad of competence and have caused no prejudice to the
client. Miller, 882F.2d at 1434

The Court findstha appdlate coungl's failure to raise theissue of the voluntariness of
Petitioneg’'s statement was not conditutiondly ineffective assistance of counsl. Thetrial
court determined, after avoluntariness hearing, tha Petitiona's statement to Det. Saldae
was notobtained in violation of her rights. A jury, having been indructed that the
voluntariness of the statement mug be proved beyond a reasonable doubt and having
heard thetria testimony of Petitione and Det. Saldae, convicted Petitione. With this
background,it was reasonable for appdlate counsl to assume tha the ArizonaSupreme
Court would notfind erroneousthetrial court'sfactud determinaionthat Petitiona's
statement was voluntary. See, e.g., Mayo v. Lynawgh, 882F.2d 134,139(5th Cir.1989)
(failure to raise issue of voluntariness of confessionsdid not conditute ineffective
assistance of appdlate counsl where only thedeendant's own testimony suppated the
contention that his confession was given in violation of hisrights and it was reasonable
for counsl to assume tha the appdlate court would notreject thetrial court'sfinding,
after afull hearing, tha there was no coercion).

The PCR court'sregjection of Petitiona’s allegation of appdlate |AC was neather contrary
to nor an unreasonable application of clearly established federal law. Therefore,
Petitione isnotentitled to relief onthisclaim.

Claim X: The Arizona Supreme Court violated Petitioner's rights under the Eighth
and Fourteenth Amendments by relying on constitutionally insufficient narrowing
constructions of a facially vague statutory aggravating circumstance.



Uponitsindegpendent review of Petitionea’s sentence, the ArizonaSupreme Court found
tha two aggravating circumstances existed. Milke, 177 Ariz. at 124-27,865P.2d at 785
88. Thecourt hdd tha Petitione committed theoffense in an especialy henousor
depraved manne, pursuantto A.R.S. @ 13-703(F)(6), because the victim was hdpless, the
killing was senseless, and Petitione had a parental relationship with thevictim, with the
latter fact rendeing thecrime Ghodkingly evil.Old. at 124-26,865P.2d at 785-87; see
A.R.S. © 13703(F)(6). Thecourt further foundtha the victim was unde theage of
fifteen.|d. at 127, 865P.2d at 788 see A.R.S. = 13-703(F)(9).

*35 Petitionea claimstha the supreme court violated the Eighth Amendment when it
determined that the offense was committed in an especially hanousor depraved manne.
Specifically, she asserts that the terms GensalessOand Ghodkingly evilOare
unoonditutiondly vague Shealso argues tha use of the parent-child relationship in
suppot of theheinousand depraved factor represents an unauthorized extenson of the
narrowing congruction placed on the (F)(6) factor by the ArizonaSupreme Court.

Initsruling,the ArizonaSupreme Court acknowedged tha the aggravating factor
defined in @ 13-703F)(6) isfacially vague but correctly noted that the narrowing
condruction given to thefactor by the Arizonacourts meets congitutiond requirements.
Milke, 177 Ariz. at 125 865P.2d at 786(citing Richmondv. Lewis, 506U.S. 40, 47
(1992) and Walton, 497 U.S. at 654). This narowing condruction, adopied in Siate v.
Gretzer, 135Ariz. 42,52, 659P.2d 1,11 (1983) identified thefollowing specific factors
which may lead to afinding of henousess or depravity: (1) the appaent relishing of the
murder by thekiller, (2) theinfliction of gratuitousviolence onthevictim, (3) the
needless mutilation of thevictim, (4) the senselessness of the crime, and (5) the
hdplessness of thevictim.

In determining tha Petitione’'s murder conviction satisfied the (F)(6) factor, the supreme
court listed two of the Gretzler criteria, hdplessness and senselessness, only oneof which
Petitiona chdlenges™* Because the senselessness and hel plessness criteriaare both
foundin the condruction of the (F)(6) factor tha was approved by the United States
Supreme Court, Petitione’s criticism of the Arizona Supreme Court's andysisis baseless.
See Lewisv. Jeffers, 497 U.S. at 777-78. Thefact tha the court made an additiond
finding to suppot its conduson tha the crime was henousand depraved based on
Petitioneg’'s status as the victim's mothe does notinvdidate its finding tha thetwo
specifically-listed and conditutiondly appropriate factors had been proved. Moreover,
the Gretzer factors Gire not absolutely exclusve,OState v. Mata, 185Ariz. 319, 338 916
P.2d 1035 1054(1996) and the ArizonaSupreme Court has thdd it pemissible to use
the parent-child relationghip in partial suppot of the heinousiess and depravity finding.O
State v. Carlson, 202Ariz. 570,584,48 P.3d 118Q 1194(2002)(citing Milke, 177 Ariz.
at 126,865P.2d at 787), see Statev. Stanley, 167Ariz. 519 529 809P.2d 944,954
(1991) Statev. Wallace, 151 Ariz. 362,369,728P.2d 232, 239(1986) Statev. Knapp
114 Ariz. 531,543,562P.2d 704, 716 (1977).

FN18. Petitione does notdispute the supreme court's finding that thevictim, afour-year-
old child, was hdpless when hewas murdered.




Furthermore, thefact tha the supreme court used the descriptive phrase Ghodingly evilO
in its discussion of thehanousand depraved aggravating circumstance does notindicate
tha the court offered Ghodkingly evilOas afactor in place of or in addition to the
legitimate Gretzer factors. Indead, the court used the phrase as it was used in GretZer,
smply as ameansof defining or describing what is meant by theword theéinousOnot as

a Qpexific factor,Osuch as sensel essness or hdplessness, uponwhich a finding of
heinousess and depravity can bebased. Gretzer, 135Ariz. at 51-52, 659P.2d at 10-11.
Thus in discussing the applicability of the parent-child relationship as an additiond

factor suppoting afinding that the crime was henousand depraved, the supreme court
consdered the undelying definitionsof theinousDand QiepravedGand conduded thé:

*36 A mothe's congiracy to murder her own four-year-old child and theresultant
premeditated murder of tha child is the ultimate perversion of the parent/child
relationghip. Thecrimein this case can be described withoutreservation as thaefully or
shocingly evilOand Gnarked by debasement, corruption, perversion or deterioration.O
Gretzer, 135Ariz. at 51, 659P.2d at 10 (citing Knapp,114Ariz. at 543 562P.2d at
716). Theparent/child relationship isa circumstance tha separates this crime from the
MomOof first degree murders. Theuse of tha relationghip in partial suppot of afinding
of heanousess and depravity unde & 13-703 F)(6) is conditutiondly permissible.

Milke, 177 Ariz. at 126 865P.2d at 787.

Petitioneg’'s chdlengeto theruling of the ArizonaSupreme Court uphdding the
applicability of the heinousand depraved aggravating factor is withoutmerit. QF] ederal
habeas review of a state court's application of a congitutiondly narrowed aggravating
circumstance is limited, at mog, to deermining whether the state court'sfinding was so
arbitrary or capriciousasto conditute an indgpendent dueprocess or Eighth Amendment
violation OLewis v. Jeffers, 497 U.S. at 780 O\ state court's finding of an aggravating
circumstance in a particular case ais arbitrary or capriciousif and only if noreasonable
sentencer could have so conduded.Old. at 783.A reasonable sentencer could have
determined that Petitionea's offense was henousand depraved based uponits

sensel essness and the hd plessness of the victim together with thefact tha Petitiona was
thevictim's mother. Therefore, Petitioner isnotentitled to relief onthisclaim.

Claim XI: The aggregate of errors in Petitioner's trial, sentencing, and appeal
violated her due process rights under the Fourteenth Amendment.

Petitione contendstha the accumulation of errors and irregularities which allegedly
occurred during her trial, sentendng, and on appedl rise to thelevel of adenial of
fundamental fairnessin violation of the Fourteenth Amendment. Petitione raised this
claim in her PCR pdtition. (PCR pet. at 64) The PCR court denied the claim Ghecause the
ArizonaSupreme Court does notrecognize the cumulative error doarine O(ME 11/18/96
at 53)

The United States Supreme Court has not specifically recognized the dodrine of
cumulative error as an independent basis for habeasrelief. Therefore, the PCR court's



denia of this claim was not contrary to clearly established federa law unde o

2254d)(2).

Relying on Ninth Circuit precedent, Petitiona contendsthet the accumulation of errorsin
histrial resulted in a @omplete denial of fundamental fairness.O(Dkt. 98at 120) The
Court disagrees.

TheNinth Circuit has hdd tha in some cases, althoughno single trial error is sufficiently
prejudicia to warrant reversal, the cumulative effect of several errors may nondghdess
prejudice a defendant so much that his convictionmug be overturned. See Manauso v.
Olivarez, 292 F.3d 939,957 (9th Cir.2002) Here, however, the Court has notidentified
any conditutiond errors. Therefore, Qb]ecause there is no single conditutiond error in
this case, there is nothing to accumulate to thelevel of aconditutiond violation.O
Manugo, 292F.3d at 957.

*37 Because Supreme Court precedent does not recognize thedodrine of cumulative
error, and because this Court has determined that no prejudice resulted fromtheerrors
alleged by Petitione, Petitione isnotentitled to relief onthisclaim.

CONCLUSION

The Court findstha Petitiona has failed to establish entitlement to habeas relief onany
of her claims. The Court further findsthat an evidentiary hearingin this matter is neither
warranted nor required.

Accordingly,

IT IS ORDERED tha Petitiona’'s Amended Petition for Writ of Habeas Corpus
(Dkt.19)is DENIED.

IT IS FURTHER ORDERED tha the stay of execution entered by this Court on
Januay 13,1998 is VACATED.

IT IS FURTHER ORDERED tha the Clerk of Court forward a copy of this Order to
Nod Dessaint, Clerk of the ArizonaSupreme Coutt, 1501W. Washington, Phoenix, AZ
85007%3329.

D.Ariz.,2006.
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